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1 (Whereupon, the following proceedings were had:) 

2 THE COURT: Okay, have a seat. 

3 You want to address this issue of the Lancet? 

4 Not the Lancet, I guess it's a JAMA article. Yes, 

5 JAMA. 

6 Anybody want to talk about that? 

7 MR. ROSENBLATT: Yes. It was Dr. Richmond's 

8 own article. We had discussed it at the sidebar. 

9 THE COURT: I thought they wanted to review 
10 it and see it. 
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If you'd step outside a few minutes. Doctor, 


11 

12 please. 

13 (Dr. Richmond left the courtroom.) 

14 THE COURT: Okay. 

15 MR. WEBB: Your Honor, besides the vouching 

16 problem which we've talked about with Your Honor, which 

17 is the rule that you followed in Phase I as far as 

18 using the same witness' own articles to support his 

19 opinion, articles that he had written before, outside 

20 of court, would not allow this article to be used. 

21 But beyond that, the content of the article 

22 shows how ridiculous it is to use this — actually, the 

23 opinion that he's trying to elicit from Dr. Richmond is 

24 whether or not the MSA is good for the American people 

25 or good for the tobacco companies, asking this 

1 gentleman that question. This article shows he 

2 actually believes it's bad for the American people and 

3 good for tobacco because he believes that it ends court 

4 cases. 

5 And he thinks that's bad. He thinks court 

6 cases should continue to go on indefinitely because 

7 that keeps the spotlight on tobacco companies, and 

8 therefore that's the reason they must have settled the 

9 case. 

10 For him to express that opinion, the 

11 speculation of why the tobacco companies settled this 

12 case — Your Honor, is the one that said we can't 

13 suggest there was anything other than a voluntary 

14 settlement on our part. So, therefore, he now wants to 

15 put a witness on the stand who is an expert in 

16 speculation. 

17 Now, if he can qualify that he had a 

18 conversation with somebody at a tobacco — but the fact 

19 is — but to allow, the point is, it is irrelevant. By 

20 the way, it's not irrelevant if he wants to go to a 

21 specific provision of the agreement and give his 

22 opinion as a public health expert on whether there's 

23 something about that provision. 

24 But for him to give the generalized opinion, 

25 as a member of the public health community, speculating 

1 on what the motive was from the tobacco companies — he 

2 believes the motive for the tobacco companies to settle 

3 is that we didn't like the litigation with the 

4 limelight on us, and therefore he thought it's better 

5 for the public health community to keep the limelight 

6 on us and have litigation go on forever, because that's 

7 better for the antismoking forces in America. 

8 Your Honor, what does that have to do with 

9 what the amount of punitive damages should be in that 

10 case? Nothing, absolutely zero. 

11 THE COURT: I've read the letter again. I 

12 agree with you to a degree. I think this is an opinion 

13 piece. And since he wrote it, I'm sure he still knows 

14 what the opinion is that he expressed and can testify 

15 about that opinion. 

16 I agree with you on the fact that he should 

17 not be able to speculate on the motivation for the 

18 tobacco companies. 

19 I'm going to sustain the intro — the 

20 objection as to the introduction. But he can testify 

21 about his opinion, whether good, bad or indifferent. 
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22 regarding the settlement agreement, whether he thinks 

23 it's good for the public or bad for the public, without 

24 expressing the motivation on the part of a tobacco 

25 company. 


1 MR. REILLY: Your Honor, might I address that 

2 for a moment? It seems to me the issue is, is there 

3 some behavior that has been engaged in by these 

4 defendants that warrants a mitigation in the amount of 

5 punitive damages that this jury might otherwise — 

6 That's the reason for which this testimony is being 

7 brought out. 

8 What difference does it make whether or not 

9 he thinks this settlement was a good settlement or a 

10 bad settlement, whether he would have settled with 

11 these defendants on these terms or not? How is that 

12 relevant? 

13 THE COURT: It's not a question whether he 

14 would settle or they would settle or anything else. He 

15 can look at it on the basis of whether or not in his 

16 opinion this affects the public health, whether in a 

17 good fashion or bad fashion. There are others that say 

18 it's the most marvelous thing that ever happened. 

19 All right, overruled. 

20 MR. ROSENBLATT: Let me tell him for half a 

21 minute not to go into their motivation. 

22 THE COURT: Bring the jury in in the 

23 meantime. 

24 THE BAILIFF: Bringing in the jury. Jurors 

25 entering the courtroom. 
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(The jurors entered the courtroom.) 

THE COURT: All right. Doctor, if you'll come 
up on up and resume on the stand. 

All right, have a seat, folks. 

You may proceed. 

DIRECT EXAMINATION (Continued) 

BY MR. ROSENBLATT: 

Q. Dr. Richmond, just before the break for 
lunch, I was asking you about the Master Settlement 
Agreement, and whether you thought that was a good deal 
for the public or a good deal for the tobacco 
companies. 

A. Well, my view was and is that it was not a 
good deal for the public. And that it provided the 
companies an opportunity for a settlement — 

MR. WEBB: Your Honor, in light of your 
ruling, I have to object on motivation. 

THE COURT: No. He hasn't said anything 
about motivation yet. He's talking about what the 
settlement did. 

A. The settlement provided an opportunity for 
the companies to forego the matter of state-by-state 
litigation, which in my view would have been a more 
appropriate way to go, in the interest of the public's 
health. 


1 BY MR. ROSENBLATT: 

2 Q. Under the Master Settlement Agreement, 

3 although we hear these numbers about $246 billion over 

4 a period of time going to the states, under the Master 

5 Settlement Agreement, does any individual smoker, 

6 whether they have lung cancer, whether they've died and 
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7 have survivors, does any individual smoker get any 

8 money, whatsoever, under the Master Settlement 

9 Agreement? 

10 A. No, there's no provision for that. 

11 Q. And who does the burden of payment fall on as 

12 to how the tobacco companies raise the money to meet 

13 their financial obligations which they've agreed to 

14 under the Master Settlement Agreement? 

15 A. Well, under that agreement they can pass the 

16 costs of the settlement on to the consumer, to the 

17 purchaser of cigarettes. 

18 Q. To the smoker? 

19 A. Smoker. 

20 Q. Dr. Richmond, do you have an opinion, based 

21 on your service as Surgeon General of the United States 

22 and your study of the issues, and how the tobacco 

23 companies have functioned over the years and right up 

24 to the present time, and I'm not asking you to put a 

25 number on this, but do you have an opinion as to 

1 whether the tobacco companies deserve to be punished as 

2 a result of their misconduct over the decades? 

3 MR. WEBB: Your Honor, I object to the 

4 ultimate issue. 

5 THE COURT: We may have to discuss this one. 

6 (Proceedings were had at sidebar) 

7 BY MR. ROSENBLATT: 

8 Q. Dr. Richmond, as you looked at the broad 

9 overview of tobacco behavior and conduct over the 

10 years, and if we, for the moment, for the purpose of 

11 this question, exclude those things that the tobacco 

12 companies voluntarily agreed to do under the Master 

13 Settlement Agreement, within the — since this jury 

14 returned its verdict in July of 1999, have you seen any 

15 changes in the behavior of the tobacco companies which 

16 you consider to be substantive and significant? 

17 MR. WEBB: Your Honor, objection, lack of 

18 foundation. 

19 THE COURT: Overruled. 

20 A. No. In my view there's been some shift in 

21 the public relations effort, but in fact it seems to me 

22 they have not acknowledged in any public way that 

23 nicotine is addicting and that cigarette smoking causes 

24 harm. 

25 BY MR. ROSENBLATT: 
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Q. If a tobacco company's official position on 
addiction is: Well, if you use the common, everyday 
definition and compare it to coffee or chocolate, it's 
addictive. And they say that anyone who's sufficiently 
motivated and anyone who makes up their mind to quit 
can in fact quit, is that position a change from what 
the historical position of the tobacco industry has 
been on the subject of addiction? 

MR. WEBB: Your Honor, objection, lack of — 
A. No, there is no — 

MR. WEBB: Lack of foundation. 

THE COURT: Overrule the objection. 

A. — no significant difference from their 
historic approach to confusing that issue. By using 
the term "As commonly used," they refuse to acknowledge 
that they themselves believe it is addictive. And, 
indeed, when Philip Morris recently acquired three of 
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18 Liggett's brand, that carried on the packages that 

19 cigarette smoking is addictive, they immediately took 

20 that provision off the packages. 

21 MR. ROSENBLATT: Thank you. Dr. Richmond. 

22 THE COURT: Cross. 

23 MR. WEBB: Yes, Your Honor, I'll go first. 

24 CROSS-EXAMINATION 

25 BY MR. WEBB: 


1 Q. Dr. Richmond, my name is Dan Webb. I 

2 represent Philip Morris, and I'll be asking you some 

3 questions about your testimony, I think primarily 

4 focused on Philip Morris, as I ask you questions here. 

5 Well, let's start with — let's start with 

6 your testimony that you gave this morning, on the 

7 Philip Morris Web site, and the position on the Philip 

8 Morris Web site, at least the reference on the Philip 

9 Morris Web site to smoking and disease causation. 

10 Do you remember that testimony? 

11 A. Yes. Yes, I do. 

12 Q. Now, was there some reason why you did not 

13 show the jury what Philip Morris exactly said on the 

14 Web site, when you gave your testimony this morning 

15 about it? 

16 A. Why I didn't show the jury? 

17 Q. Yes, as you were trying to explain — 

18 A. About the Web site? I didn't carry anything 

19 in with me. 

20 Q. You don't have that with you, the actual 

21 position? Whatever is actually said on the Web site, 

22 that would be the best evidence of what Philip Morris 

23 actually did say. Do you agree with that? 

24 A. That's correct, sure. 

25 Q. You don't have that with you? 


1 A. No. 

2 Q. Let me ask you some preliminary questions 

3 about the Web site; then we'll look at what Philip 

4 Morris actually says on the Web site and talk about it. 

5 I take it from your testimony you are aware 

6 that Philip Morris launched an Internet Web site to 

7 communicate with the public, with smokers and the 

8 general public about Philip Morris Company and a 

9 variety of tobacco-related issues; is that correct? 


10 

A. 

That's correct. 

11 

Q. 

And they launched that Web site in October of 

12 

1999; is 

that correct? 

13 

A. 

That's correct. 

14 

Q. 

And have you actually analyzed and evaluated 

15 

the Web 

site and what it actually says? 

16 

A. 

Well, I have looked at it, yes. 

17 

Q. 

When did you look at it? 

18 

A. 

Shortly after it was put out. 

19 

Q. 

Last fall, in 1999 — 

20 

A. 

Yes. 

21 

Q. 

Have you looked at it since? 

22 

A. 

Occasionally. 

23 

Q. 

When is the last time you looked at it? 

24 

A. 

Well, I looked at some extracts from it as 

25 

recently 

as two weeks ago. 


1 Q. Now, have you — when you go to the Philip 

2 Morris Web site, one of the topics that the reader is 
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directed to is a topic called "Tobacco Issues"; is that 
correct? 

A. That's correct. 

Q. And let's look at that and show it to the 
jury. Let me hand you a hard copy of it, then I'll put 
it on the screen. 

Let me hand to you what is marked as 
Defendant's Exhibit 40059 B. This is a little hard to 
see, but I've got a blow-up of it. You see, at least 
over on the left-hand side, there's a topic that's 
called "Tobacco Issues." 

Do you see that, sir, at the top? 

A. Yes. Yes. 

Q. Let me show this. I think I've got it blown 
up here. If you want to look at the second page, I've 
blown up a little larger print so we can see it. 

There's an entry there for the web browser, 
the reader on the Web site that says, "Tobacco Issues." 
Then right off to the right it says, "Many adults 
choose to smoke notwithstanding the serious health 
issues surrounding smoking. Learn more about a number 
of important issues, including smoking and health." 

Now, let me start with the statement by 


1 Philip Morris on the Web site that you're looking at 

2 there. Did you see this when you looked at the Web 

3 site the first time, sir? 

4 A. Yes. Yes. 

5 Q. When you saw that Philip Morris stated right 

6 on the face of the Web site, right at the beginning, 

7 talking about tobacco issues, when you saw that Philip 

8 Morris stated that there are serious issues surrounding 

9 smoking, do you believe that to be a truthful statement 

10 by Philip Morris, that there are serious health issues 

11 surrounding smoking? 

12 A. Well, that's — yes, that's a serious 

13 statement, yes. 

14 Q. I take it you believe it's a good thing for 

15 Philip Morris to say right off the bat to its smokers, 

16 right off the bat, that there are serious health issues 

17 surrounding smoking, that's a good thing for Philip 

18 Morris to say to smokers? 

19 A. Well, I think it would have been better if 

20 they would have said "We believe." 

21 Q. What does it say? It says "There are serious 

22 health issues surrounding smoking." It's a direct 

23 statement, is it not? 

24 A. But it doesn't say "We believe." 

25 Q. Well, it's Philip Morris' Web site, isn't it? 

1 A. Yes, but that doesn't mean that the company 

2 embraces the statement. 

3 Q. Well, it's Philip Morris' Web site and Philip 

4 Morris, on the Web site, states, "There are serious 

5 health issues surrounding smoking". Is that correct? 

6 A. Yes, that's a factual statement. 

7 Q. They don't try to qualify it by saying "We 

8 don't agree with this," or "We have a little different 

9 view"; they don't qualify it at all, do they? 

10 A. No, they don't. 

11 Q. Now, by the way, do you also agree — they go 

12 on to say that if you want to learn more about a number 

13 of important issues, including — it says "learn more 
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14 

about a 

number of important issues 

, including smoking 

15 

and health," and then it 

gives the 

reader other topics 

16 

that you 

can click on and get 

more 

information; is 

that 

17 

correct? 






18 

A. 

That's correct 





19 

Q. 

And did you do 

that? 



20 

A. 

Yes. 





21 

Q. 

For example, I 

take 

it. 

for example, the 

fact 

22 

that Philip Morris is going to provide information 

to 

23 

the public and to smokers on 

the subject matter of 


24 

youth smoking prevention 

, is 

that 

a good thing for 


25 

Philip Morris to do? 





1 

A. 

Yes, that's a 

good 

thing 

for it to do. 


2 

Q. 

And we go on. 

The 

fact 

that Philip Morris 

3 

wants to 

communicate to 

readers on 

the subject matter 


4 of health issues for smokers, this one right here, 

5 "Health issues," is that a good thing for Philip Morris 

6 to want to communicate to the public about? 

7 A. Yes, it is. 

8 Q. I take it you would think that it would be 

9 wrong if Philip Morris just talked about how wonderful 

10 their products were, but didn't actually address with 

11 the public the subject matter of smoking and health? 

12 A. What was the first part of the question? 

13 Q. It's my fault, I think it was a bad question. 

14 I take it, as someone that's as prominent as 

15 we could ever have in the public health community in 

16 America, you agree that it's better for Philip Morris 

17 to talk to the public about health issues for smoking 

18 as opposed to just talking about how good their 

19 cigarettes are, but not talking about that issue? 

20 A. Yes. 36 years too late, but, it's there. 

21 Q. We can all change, can't we. Doctor? 

22 A. We hope. 

23 Q. Well, let's go on. Let's go on. 

24 As far as if the reader clicks on "Health 

25 issues for smokers," I take it, did you do that so you 


1 could go see what was said on that page? 

2 A. Yes. 

3 Q. And so let's — so if you click on that page, 

4 you then go to the page that the computer takes you to, 

5 talking about health issues for smokers; is that 

6 correct? 

7 A. That's correct. 

8 Q. Let me show you what I've marked as 

9 Defendants' Exhibit 40059 C, which I believe is that 

10 page, if we go to this page — it's a little hard to 

11 read it, and I'm going to show you a blow-up — right 

12 at the top it says, "Cigarette smoking, health issues 

13 for smokers." 

14 Is that what it says? 

15 A. That's correct. 

16 Q. It's darker on the screen because of the red 

17 background, but the very first topic that Philip Morris 

18 talks about is the subject of cigarette smoking and 

19 disease in smokers; is that correct? 

20 A. That's correct. 

21 Q. And let me show the jury — it's easier to 

22 read, I blew up that segment — what Philip Morris says 

23 to the reader: Cigarette smoking and disease in 

24 smokers. Philip Morris says: There is an overwhelming 
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25 medical and scientific consensus that cigarette smoking 
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causes lung cancer, heart disease, emphysema and other 
serious diseases in smokers. 

Do you see that, sir? 

A. Yes. That's what I was referring to this 
morning. 

Q. Well, let's go through this together then. 

Now, let me take the statement that there's 
an overwhelming medical and scientific consensus that 
smoking causes lung cancer. Is that a truthful 
statement by Philip Morris? 

A. Yes. I said it 21 years earlier, and they 
attacked me for saying it. And I used the word 
"overwhelming." 

Q. Is it a truthful statement? 

A. Yes, it is. 

Q. Is it a truthful statement that there is an 
overwhelming medical and scientific consensus that 
smoking causes heart disease? 

A. That's correct. 

Q. Is it a truthful statement that there was an 
overwhelming medical and scientific consensus that 
cigarette smoking causes emphysema? 

A. Yes. 

Q. That's a truthful statement? 

A. That's correct. 
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Q. And the statement that, is there an over — 
the statement that there is an overwhelming medical and 
scientific consensus that cigarette smoking causes 
other serious diseases in smokers, is that a truthful 
statement by Philip Morris? 

A. Yes. 

Q. Now, if we look at the next sentence, where 
Philip Morris states in the next sentence, "Smokers are 
far more likely to develop serious diseases like lung 
cancer, than nonsmokers," do you see that statement? 

A. Yes. 

Q. Is that a truthful statement? 

A. Yes, it is. 

Q. I take it you think it's a good thing that 
Philip Morris said directly to smokers that they're far 
more likely to develop serious diseases like lung 
cancer than nonsmokers, do you believe that to be — 

A. Philip Morris doesn't say that. They say 
there's an overwhelming medical and scientific 
consensus. 

Q. I'm talking about the second sentence: 
"Smokers are far more likely to develop serious 
diseases, like lung cancer, than nonsmokers." That's 
Philip Morris speaking, is it not, sir? 

A. No, I assume that that's the medical and 


1 scientific consensus, as I read it. 

2 Q. It doesn't say that there's a medical and 

3 scientific consensus that smokers — it's a direct, 

4 sir, it's a direct, factual — 

5 A. Well, this whole paragraph, I assume, alludes 

6 to medical and scientific consensus. 

7 Q. Are you telling me that when the average 

8 person reads this statement, "Smokers are far more 

9 likely to develop serious diseases like lung cancer 
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10 than nonsmokers," do you think that the average reader 

11 is going to interpret that as Philip Morris arguing 

12 about the fact? 

13 A. This is where duplicity comes in, because 

14 Mr. Whitson says that one of the stockholders who 

15 interpreted this as an acknowledgment by Philip Morris, 

16 that this is a fact — 


17 

Q. 

Can 

you answer my question. 

sir? 

18 


MR. 

ROSENBLATT: He's in 

the 

middle of 

19 

answer. 





20 

A. 

Mr. 

Whitson says that is 

not 

true, that 

21 

Philip 

Morris 

doesn't acknowledge. 




22 Q. Well, we're going to that — 

23 A. — that ill health is caused by cigarette 

24 smoking. 

25 Q. Does Mr. Whitson say anything that smokers 

23 

1 are far less likely — does Mr. Whitson address that 

2 issue at all in his letter? 

3 A. He says that the stockholder mischaracterizes 

4 this statement as Philip Morris acknowledging that this 

5 is true. 

6 Q. Well, I'll get to that letter, but can you 

7 answer my question? I'm asking you, using your 

8 experience in life, sir, the average person that reads 

9 Philip Morris' Web site, and the statement "Smokers are 

10 far more likely to develop serious diseases like lung 

11 cancer than nonsmokers," wouldn't the average reader 

12 take that as a truthful statement? 

13 MR. ROSENBLATT: Objection, Your Honor. 

14 We're getting very speculative about the average 

15 reader. It says what it says. 

16 THE COURT: I think he has to give his 

17 interpretation of it, which he has already given, as it 

18 relates to him. I don't think he can speak for the 

19 average person, but that's what the jury will have to 


20 

decide. 


21 

BY MR. WEBB: 

22 

Q. 

Sir, let me ask you this. Let's go to the 

23 

next statement. Philip Morris says, "There is no safe 

24 

cigarette. 

If 

25 


Do you see that statement, sir? 

1 

A. 

Yes, the "safe" is in quotes. 

2 

Q. 

Right. 

3 

A. 

Why the quotes? 

4 

Q. 

Well, let me ask you this, is Philip 

5 

Morris — 

what do you think Philip Morris is saying. 

6 

sir? 


7 

A. 

Well, I hope they're saying there is no safe 

8 

cigarette. 

but I don't know why the quotation marks are 

9 

there around "safe." 

10 

Q. 

At least it says "There's no safe cigarette"? 

11 

A. 

It does say that. 

12 

Q. 

Is that a truthful statement? 

13 

A. 

Very true. 

14 

Q. 

Do you think it's a good thing for Philip 

15 

Morris to 

say to people who smoke their products. 

16 

"There is 

no such thing as a safe cigarette"? 

17 

A. 

Yes, I do. 

18 

Q. 

Thank you. 

19 


The next statement on Philip Morris' Web site 

20 

says, under this topic of cigarette smoking and disease 
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21 

in smokers 

1 , "There are and have been —" 

22 


I'm sorry, I misread that. "These are and 

23 

have been 

the messages of public health authorities 

24 

worldwide. 

If 

25 


Do you see that, sir? 

1 

A. 

Yes, I do. 

2 

Q. 

Is that a truthful statement? 

3 

A. 

That is. 

4 

Q. 

The next sentence says, "Smokers and 


5 potential smokers should rely on these messages in 

6 making all smoking related decisions." 

7 Do you see that, sir? 

8 A. Yes, I do. 

9 Q. Do you agree with that statement, that 

10 "Smokers and potential smokers should rely on public 

11 health community messages in making all smoking-related 

12 decisions"? 

13 A. Yes. 

14 Q. Philip Morris is giving good advice to its 

15 smokers and customers; is that correct? 

16 A. Well, then why don't they embrace the advice 

17 and say: This is our advice and not just that of the 

18 public health community? 

19 Q. I'm going to that in a second. I'm saying. 


20 

do 

you think it's a 

good thing? 



21 


A. Yes. Yes. 

Mainly because I' 

' ve 

been saying 

22 

it 

for 36 years. 




23 


Q. And you're 

glad Philip Morse 

is 

saying it - 

24 


A. Finally. 




25 


Q. — is that 

correct? 



1 


A. They don't 

say it. They say 

the 

public 


2 health community says this. 

3 Q. When you say that "Smokers and potential 

4 smokers should rely on these messages in making all 

5 smoking-related decisions," that's Philip Morris 

6 telling its smokers: You should rely upon what your 

7 doctors and what the public health community tell you. 

8 Isn't that right? 

9 A. Well, that's correct, as far as it goes. 

10 Q. Well, if I understand what you object to, if 

11 I have it right, is that you object, after Philip 

12 Morris says all of this to its smokers, you object 

13 because Philip Morris doesn't say down here: And by 

14 the way, we agree with the medical consensus? 

15 A. Well, I think they could start out the 

16 paragraph by saying: We agree with, and we support the 

17 public health community. 

18 Q. But as far as the message to people, as far 

19 as the message to someone reading that, can you just 

20 tell me the name of anyone in the world that actually 

21 cares whether Philip Morris — 

22 Well, let me ask this question. Can you tell 

23 me the name of one person that you've ever talked to 

24 who has ever told you that they go to Philip Morris for 

25 health advice? 


1 

2 

3 

4 

5 


A. No, I can't say. 

Q. Can't think of anyone? 

A. No. 

Q. People go to doctors? 

A. Then why is this put on the Web site? 


25 


26 


27 
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6 Q. Sir, do you agree with me — do you agree 

7 with me that people go to doctors and public health 

8 people to get advice on health issues? 

9 A. Yes, they do. 

10 Q. And the fact that Philip Morris is telling 

11 its smokers: Listen to the public health community and 

12 follow their advice on all smoking decisions, that's 

13 what Philip Morris should be telling its smokers, is 

14 that correct? In fact, that's what you wanted Philip 

15 Morris — 

16 A. But when a stockholder suggests that Philip 

17 Morris believes this, the chief litigation attorney for 

18 Philip Morris says, that's not true, that he 

19 mischaracterizes Philip Morris' view. 

20 Q. Let's talk about that. You are aware, sir, 

21 am I right, you can tell the jury, can you not, why is 

22 it that Philip Morris has that first sentence there? 

23 That first sentence says "There's an overwhelming 

24 medical and scientific consensus that cigarette smoking 

25 causes lung cancer, heart disease, emphysema and other 

28 

1 serious diseases in smokers." 

2 You're aware that Philip Morris, a year and a 

3 half earlier than this, in 1997, Philip Morris 

4 communicated to the Congress of the United States that 

5 it was going to make a major change in its policy and 

6 that it was no longer going to engage in any debate at 

7 all with the public health community, and it was simply 

8 going to withdraw from the debate and let the public 

9 health community speak for everybody on smoking issues; 

10 is that correct? 

11 A. Well, there was an effort in that direction, 

12 yes. 

13 Q. And Philip Morris said: When we go to court 

14 and we have to defend ourselves, we will tell the jury 

15 what we believe about these issues. But as far as the 

16 public is concerned, as far as the public is concerned, 

17 we are never again going to debate this issue. The 

18 public health community, you, should speak with a 

19 single voice to all Americans with no interference from 

20 Philip Morris; isn't that correct? 

21 A. Well, I'm not sure — that's a very 

22 complicated formulation you're making. What is it you 

23 want me to agree to? 

24 Q. Do you agree that in 1997 you became aware 

25 that Philip Morris communicated with the Congress of 

29 

1 the United States that it was going to withdraw from 

2 any debate with the public health community so that the 

3 public health community could be the only single voice 

4 communicating to the American public on smoking and 

5 health issues? Do you agree with that? Do you agree 

6 that happened? 

7 A. Well, I'm not sure — well, that was never 

8 implemented. 

9 Q. Well, Philip Morris said it to Congress, did 

10 they not? 

11 A. But Congress never acted. 

12 Q. But Philip Morris has lived by its promise, 

13 has it not? 

14 A. In what respect? 

15 Q. When Philip Morris — Philip Morris does not 

16 on this Web site argue at all with the public health 
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17 community. Philip Morris says: There's an 

18 overwhelming medical and scientific consensus. 

19 Philip Morris doesn't say: We disagree with 

20 it. We argue with it. They just tell them that's what 

21 it is and you should follow it? 

22 A. Well, Mr. Whitson disagrees with it. 

23 MR. ROSENBLATT: Objection, Your Honor, this 

24 is getting very argumentative. 

25 THE COURT: We're getting very esoteric. 

1 Jury will decide the issue. They can read. 

2 BY MR. WEBB: 

3 Q. Let me ask you this: Do you think it's a 

4 good thing for Philip Morris as a tobacco company in 

5 the year 1997, 1998, 1999 or 2000, to take the position 

6 that there should be one single voice in America 

7 advising people on smoking and health issues and it's 


8 

you? 




9 

A. 

Well, 

I think that that's 

a good position to 

10 

take. 




11 

Q. 

Thank 

you. Now, let's go 

on on the Web site 


12 a little bit further. 

13 After — I think we have to go back. After 

14 Philip Morris sets forth that position about the 

15 overwhelming consensus and that smokers should always 

16 follow the public health community's messages in all 

17 smoking decisions, then Philip Morris, it's kind of 

18 hard to read, but — actually I think I have that. Let 

19 me just see if I have that. 

20 I do. And if you go right — I think you've 

21 got it in your hand there. Doctor. Right after they 

22 say that, after they give that, they then tell the 

23 reader, right immediately, "You can choose from the 

24 following for more detailed information from public 

25 health authorities on cigarette smoking and disease in 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


smokers." Is that correct? Are you with me? 

A. Yes. Yes, I think I am. 

Q. Am I correct? 

A. Yes. 

Q. And so Philip Morris tells smokers and the 
public in general that, if you want more information 
from public health authorities on cigarette smoking and 
disease in smokers — and then those are called links, 
is that correct? 

A. That's correct. 

Q. Links to more information? 

A. Correct. 

Q. And by the way, is it a good thing that 
Philip Morris is telling its smokers and the public 
that, if you want more information about what we've 
just summarized, we'll send you to public health 
authorities that will give you more information? Is 
that a good thing? 

A. Yes. 

Q. In fact, one of the criticisms of Web sites 
have been that there's not enough information provided; 
is that fair to say? 

A. That's one criticism, yes. 

Q. But this one is pretty good? 

A. Yes. 


1 


Q. Thank you. 


30 


31 


32 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Now, for example, I'm not going to go through 
these reports, but those are some of the — the Surgeon 
General Reports there, those are some of the major 
smoking and health reports over the years, is that fair 
to say? 

A. That's correct. 

Q. And so if the reader — 

A. Well, it doesn't have all the major ones. 

Q. It doesn't have all. I just said: Does it 
have some of the major reports. Doctor? 

A. Some, yes. 

Q. If you go to — if I went to any one of those 
Web sites, the Surgeon General Reports are obviously 
telling people that smoking causes disease; is that 
fair to say? 

A. That's correct. 

Q. And so Philip Morris knows that when it sends 
the reader to those sites, the reader is going to learn 
more about the public health community's position that 
smoking causes disease? 

A. That's correct. 

Q. And Philip Morris goes on to say, "If you 
want more information, click on links below," and they 
send them to the 1998 Surgeon General's Report, the 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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22 

23 

24 

25 


World Health Organization, the U.S. Centers for Disease 
Control, the American Cancer Society. 

Those are all public health organizations 
that have Web sites that communicate to the reader that 
smoking causes disease; is that correct? 

A. That's correct. 

Q. And it's a good thing that Philip Morris is 
sending them to those for more detailed information. 

Do you agree? 

A. I agree. 

Q. Thank you. 

MR. ROSENBLATT: Your Honor, I don't know if 
Mr. Webb is doing it inadvertently. We don't need a 
"Thank you" after every answer. 

THE COURT: Yes. It's inappropriate to thank 
a witness for his testimony. 

MR. WEBB: I agree. I didn't — 

MR. ROSENBLATT: Makes it sound like you like 
the answer, to say "Thank you." 

MR. WEBB: Well, maybe I did. 

MR. ROSENBLATT: Maybe you're pretending you 

like it. 

THE COURT: Well, throughout the course of a 
trial, as far as both sides are concerned, they will 
either like some answers or dislike some answers, as 


1 the case may be. But you don't have to preface it with 

2 a "Thank you." 

3 MR. WEBB: I agree. 

4 BY MR. WEBB: 

5 Q. Let me go to the other matter that you talked 

6 about, actually, on the Web site, you just mentioned a 

7 few minutes ago, which is the subject matter of 

8 cigarette smoking and addiction. 

9 Does Philip Morris address that issue on its 

10 Web site. Doctor? 

11 A. Yes, it does. I don't have the wording 

12 before me. 


33 


34 
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13 Q. I'll find that for you. In fact, let me go 

14 back. If you go back to the page, "Health issues for 

15 smokers," it's actually right under — it may not show 

16 up on the one you have. Let me give you another one 

17 here. 

18 On that same page, right after Philip Morris 

19 has those other links, they then have the next section 

20 which says "Cigarette smoking and addiction". Is that 

21 correct. Doctor? 

22 A. That's correct. 

23 Q. So the jury can see it, it's the same issue, 

24 "Health Issues" page. After they send the reader to 

25 these "Disease causation" sections, they then have a 

35 

1 section called "Cigarette smoking and addiction". Is 

2 that correct? 

3 A. That's correct. 

4 Q. And I'll show the jury. This is what that 

5 says. Philip Morris tells the smoker or reader of its 

6 Web site, "Cigarette smoking is addictive as that term 

7 is most commonly used today. It can be very difficult 

8 to quit smoking, but this should not deter smokers who 

9 want to quit from trying to do so." 

10 Now, that statement by Philip Morris to 

11 smokers that "Cigarette smoking is addictive as that 

12 term is most commonly used today," do you believe that 

13 to be a truthful statement? 

14 A. It's truthful, but I don't know why you need 

15 the qualifier "...as that term is most commonly used 

16 today." It's addictive by anybody's definition, 

17 including technical definitions. And the industry 

18 still refuses to acknowledge that. 

19 Q. Let me ask you this, rather than argue about 

20 it: Do you at least agree there are different 

21 definitions of "addiction" that people use? 

22 A. Well, and nicotine falls into the category of 

23 an addiction, or an addicting substance under any of 

24 those definitions. 

25 Q. But when Philip Morris agreed not to enter 

36 

1 the debate and argue about this anymore, for Philip 

2 Morris to tell people directly, "Cigarette smoking is 

3 addictive, as that term is most commonly used today," 

4 isn't that a good thing for Philip Morris to tell 

5 smokers? 

6 A. I don't know why they need the wiggle room 

7 "as the term is most commonly used today." It's 

8 addictive, period. 

9 Q. I'm talking about when someone picks up the 

10 Web site to read it and Philip Morris is telling them 

11 cigarette smoking is addictive, is that a good thing? 

12 A. Yes, that's a very good thing. 

13 Q. Thank you. 

14 That next statement there, "It can be very 

15 difficult to quit smoking." For Philip Morris to tell 

16 its Web site browsers and readers that, is that a good 

17 thing for Philip Morris to tell its readers, its 

18 smokers? 

19 A. It's a good thing to tell them, but that's at 

20 variance with what I heard in the courtroom, where, 

21 industry lawyers were arguing that it's easy to give up 

22 the addiction because so many people have done it. 

23 Q. You know, actually. Doctor, what the lawyers 
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24 

25 


have said, it's very, very hard to quit, but people can 
do it, hasn't that been what the lawyers in the 


37 


1 courtroom have said? 

2 A. No. In this courtroom I heard lawyers say 

3 that it's easy to do it because so many people have 

4 done it. 

5 Q. Just so I know, what lawyer ever told this 

6 jury that it was easy to quit smoking? Doctor, what 

7 lawyer said that? 

8 A. It was in cross examination that I 

9 experienced in this courtroom. 


10 


Q. 

What — 


11 


A. 

If you go into the depositions, you'll find. 

12 

or 

in the 

transcripts 

, you'll find that that was said 

13 

in 

this courtroom by 

industry lawyers. 

14 


Q. 

Will you be 

able to find that, sir? 

15 


A. 

Well, if I 

took enough time, I might. 

16 


Q. 

Would you mind doing that? 

17 



MR. ROSENBLATT: Objection, Your Honor. 

18 



THE COURT; 

I really think we're parsing now 

19 



MR. WEBB: 

Your Honor — never mind. 

20 



THE COURT: 

We've got over 50,000 pages of 

21 

testimony 

so far. 


22 



MR. WEBB: 

His is only one — I'm not going 

23 

to 

argue. 



24 

BY 

MR. WEBB; 


25 


Q. 

Doctor, for 

Philip Morris to tell its 


smokers, readers, "It can be very difficult to quit 
smoking," do you believe that's a good thing for Philip 
Morris to tell smokers? 

A. Yes. 

Q. They go on to say, "But that should not 
deter," that means discourage, "smokers who want to 
quit from trying to do so." Is that a good thing for 
Philip Morris to tell — 

A. Yes. 

Q. And the reason for that — tell me if I'm 
right about this. Doctor — those of you in the public 
health community have recognized that there's a little 
tension between — if you tell people that smoking is 
addictive, there may be people that will use that as a 
crutch or as an excuse not to quit, and you don't want 
that; is that fair to say? 

A. I'm not sure I got your question. 

Q. I think I misled — has there been concern by 
some in the public health community that if you tell 
people smoking is addictive, and sometimes people 
interpret that to mean, "I have no control at all," 
then that could discourage them from quitting. And you 
don't want that to be; is that fair to say? 

A. Yes, that's a reasonable statement. 

Q. And so Philip Morris is communicating to the 
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1 truth — the truth is it can be very difficult to quit, 

2 but that should not discourage you from those who want 

3 to quit from trying to do so, that's good advice? 

4 A. Yes. 

5 Q. Okay. And then Philip Morris tells its 

6 readers, smokers, on the Web site, they can go and get 

7 more information on the subject matter about quitting 

8 smoking; is that correct? 
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9 A. That's correct. 

10 Q. Do you think it's a good thing that a tobacco 

11 company that is selling cigarettes tells its readers 

12 how to get more information so they can stop buying the 

13 cigarettes? 

14 A. Well, that's assuming they didn't have a 

15 marketing arm that's trying to get them to buy 

16 cigarettes. 

17 Q. Well — 

18 A. There's another arm in the company that deals 

19 with marketing. So while you're talking about the fact 

20 that if people act on this advice, they'll cease 

21 buying, obviously, we've already seen advertising 

22 introduced in the courtroom today that indicates that 

23 there's a serious effort by companies to market 

24 cigarettes. 

25 Q. Well, we can get to marketing in a moment. 
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1 But at least on this Web site, Philip Morris telling 

2 people how to get more information about quitting, how 

3 to quit, you'd view that as a good thing, from a public 

4 health standpoint? 

5 A. Yes. 

6 Q. Now, did you actually, when you were browsing 

7 through or looking at Philip Morris' Web site, did you 

8 click on that to see what Philip Morris provided to the 

9 — on the subject matter of quitting smoking, if you 

10 can remember? 

11 A. Yes, I think I looked at that. 

12 Q. Let's show what comes up when you do that. 

13 Let me hand you what I've marked as 

14 Defendants' Exhibit 40059 E. And I'll show it to the 

15 jury and give Mr. Rosenblatt a copy of this. 

16 And the reader then gets to a page that 

17 Philip Morris has on its Web site that's entitled, 

18 "Quitting smoking. If you want to quit, things to 

I 9 know. " 

20 Do you see that, sir? 

21 A. Yes, I do. 

22 Q. Then I'll show you what's actually set forth 

23 there. Philip Morris tells the reader that "One of the 

24 required cigarette warnings for packages and 

25 advertisements in the United States is Surgeon 
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1 General's warning: Quitting smoking now greatly 

2 reduces serious risks to your health." 

3 Do you see that, sir? 

4 A. Yes, I do. 

5 Q. Then Philip Morris goes on to say, "To reduce 

6 the health risks of smoking, the best thing to do is 

7 quit." 

8 Do you see that statement there? 

9 A. Yes, I do. 

10 Q. Is that a good thing for Philip Morris to 

II tell its customers? 

12 A. Yes. 

13 Q. It goes on to say, "Public health authorities 

14 do not endorse either smoking fewer cigarettes or 

15 switching to lower brands as a satisfactory way of 

16 reducing risk? 

17 Do you see that, sir? 

18 A. Yes, I do. 

19 Q. Do you think it's a good thing for Philip 
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20 Morris to tell its smokers, "If you're thinking about 

21 switching to a lower tar product, the public health 

22 authorities do not endorse that"? 

23 A. That's correct. 

24 Q. And Philip Morris goes on to tell Its 

25 customers, "If you want more information," and then it 

42 

1 provides these links to other information; is that 

2 correct? 

3 A. That's correct. 

4 Q. And you can just tell, from what we put up 

5 there, these are public health organizations, the 

6 summary of the health benefits of smoking cessation, a 

7 report of the Surgeon General. 

8 If the reader goes there, the reader gets a 

9 lot more detail about how important it is for health 

10 reasons to quit smoking; is that fair to say? 

11 A. That's correct. 

12 Q. And it's a good thing for Philip Morris to 

13 send smokers to that Web site; do you agree? 

14 A. Yes. 

15 Q. And Philip Morris goes on to provide 

16 Information about the — you can go to another — you 

17 can get Information about the effects of quitting from 

18 the National Cancer Institute, do you see that? 

19 A. Yes. 

20 Q. And the National Cancer Institute will 

21 also — when you go to that Web site, what the smoker 

22 or reader will find is more information that will 

23 encourage the person to quit smoking for health 

24 reasons; is that fair to say? 

25 A. That's correct. 
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1 Q. And it's a good thing for Philip Morris to be 

2 sending a reader to that location, is that correct? 

3 A. Yes. 

4 Q. Thank you. 

5 THE COURT: That's about five, counting. 

6 BY MR. WEBB: 

7 Q. Sir, that same page, that same Web site page 

8 that I just showed you, it goes on to give more details 

9 on the subject matter of quitting smoking. 

10 And I'll just give you — this is taken off 

11 the Web site. Let me give it to you. It's marked as 

12 Defendants' Exhibit 40059 F, and it's on the same 

13 subject matter of quitting smoking. And what that goes 

14 on to talk about is the subject matter of how difficult 

15 it can be, Philip Morris goes on to tell its readers, 

16 "It can be difficult to quit smoking, and many smokers 

17 who try to quit do not succeed. Millions of smokers in 

18 the United States and around the world have succeeded, 

19 though, most without outside assistance. As stated on 

20 drkoop.com," that's actually the Web site for Dr. Koop, 

21 who also is a former Surgeon General of the United 

22 States? 

23 A. That's correct. 

24 Q. Obviously someone very interested in smoking 

25 and health and very well respected; is that fair to 
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1 say? 

2 A. Wasn't always respected by the industry, but 

3 that's an aside. 

4 Q. And they quote Dr. Koop, that there's only 
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one way to change the tobacco habit: You have to do it 
yourself, your way. 

Now, do you agree with me that for Philip 
Morris to explain to its smokers, people who buy its 
products, about this issue of how difficult it can be 
to quit, but you can do so, and it's up to you, that's 
the right message, is it not? 

A. It's a good message. 

Q. Then, of course, Philip Morris then sends the 
reader off to another linked Web site at the U.S. 
Centers for Disease Control on the subject area of 
addiction and quitting? 

A. Yes, they do. 

Q. And that's a good thing for Philip Morris to 
do that? 


A. Yes. 

Q. Now, Doctor, in doing the work to prepare for 
your testimony here today, did you come to learn that 
Philip Morris, for people who don't have access to a 
computer but who want to get this same information, 
that there's a 1-800 number that Philip Morris has 
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spent a lot of money advertising, so that people who 
don't have a computer can get the same information? 

A. Yes, I'm aware of that. 

Q. Is that a good thing? 

A. Yes, it is. 

Q. Now, let me go to a different topic. 

You told the jury a little bit ago in your 
testimony that you did not believe that the Master 
Settlement Agreement was a good thing for the public; 
is that correct? 

A. That's correct. 

Q. Have you read the Master Settlement 
Agreement? 

A. Yes. 

Q. And are you aware that my client, Philip 
Morris, is a party to the Master Settlement Agreement? 

A. Yes. 

Q. And you're aware that the other tobacco 
companies here in the courtroom on trial in this case 
they're also members of the Master Settlement 
Agreement? 

A. That's correct. 

Q. Is that correct? 

Now, and I take it you're aware generally 
that the Master Settlement Agreement actually covers 46 


1 states, and then there are four other states of the 50 

2 states that have their separate settlement agreements 

3 because of when their cases came to trial; is that 

4 correct? 

5 A. Well, with one exception. Minnesota, as a 

6 matter of principle, elected to go to trial on its own, 

7 and not to enter into the Master Settlement Agreement. 

8 So what you say is true for all the states other than 

9 Minnesota. 

10 Q. And then Minnesota entered its own settlement 

11 agreement? 

12 A. Well, it went to trial. And was settled only 

13 as it went to the jury, only as it was going to go to 

14 the jury. 

15 Q. There eventually was a settlement agreement 


45 
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16 

in Minnesota also? 


17 

A. 

But there was a trial. 


18 

Q. 

So, the — I think you said that 

— well — 

19 


Have you actually made any effort 

to study 

20 

and analyze how the Master Settlement Agreement has 

21 

actually 

changed the business practices of 

my client. 

22 

Philip Morris? 


23 

A. 

Your client specifically? 


24 

Q. 

Yes. 


25 

A. 

No, not specifically. 
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Q. Okay, for example, have you spent any time at 
all analyzing or evaluating or studying exactly how 
Philip Morris conducts its business today on a 
day-to-day basis? 

A. To some extent, yes. 

Q. For example, have you ever met Mr. Mike 
Szymanczyk, the person who became the president and CEO 
of Philip Morris in November of 1997? 

A. I know who he is. 

Q. I just asked, have you met him? 

A. No. 

Q. Have you talked to him? 

A. No, I wish, since the company has been 
putting out ads wanting a dialogue, I don't know why he 
might not have called some public health officials. 

Q. Well, would you like to talk to him? 

A. Well, if he wants a dialogue on public 

health. I've been available for years. 

Q. Have you actually ever called him to ask him 
if he'd sit down and talk with you? 

A. No, I haven't called him. But I haven't 
taken out ads in all the papers saying I want a 
dialogue. 

Q. It would be a good thing, though, for you and 
he to have a dialogue, do you agree with that? 
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A. Certainly could be potentially constructive. 

Q. Have you actually ever gone to Philip Morris 
business headquarters to talk to anyone there about how 
Philip Morris actually conducts its business? 

A. I've never been invited. 

Q. And if you're invited, you might go? 

A. I might. 

Q. Never asked to be invited? 

A. I had no occasion to ask. I was always 
available. And particularly when I held public office, 
I was certainly available as a public servant. 

Q. Well, Mr. Szymanczyk just — 

A. I certainly would have responded. 

Q. Well, Mr. Szymanczyk just became CEO in 1997. 
That was several years after — 

A. But we're talking about corporate behavior, 
not individuals. 

Q. Let me ask you this: As far as the actual 
effect of the Master Settlement Agreement on the way 
Philip Morris does its business today on a day-to-day 
basis, you've not studied that issue; is that fair to 
say? 

A. Well, I familiarized myself in a general way 
with the corporate attention that they tried to give to 
youth issues. And I've certainly seen their 


47 


48 


49 


http://legacy.library.ucsf.edu/tiel/rkrip5aQ0/pdtndustrydocuments.ucsf.edu/docs/hlhd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


advertisements in major newspapers. 

Q. But you've not sat down and talked to anyone 
in the company; is that fair to say? 

A. No, I have not. 

Q. Let's go through it a little bit. Are you 
aware what the total financial commitment will be from 
Philip Morris and the other members of the tobacco 
companies under the attorneys general settlement 
agreements for the first 25 years? 

MR. ROSENBLATT: Objection, Your Honor, way 
beyond the scope. 

THE COURT: Let's go sidebar. 

(Proceedings were had at sidebar) 

THE COURT: Take a short recess, folks. Be 
with you in a few minutes. 

(The jurors exited the courtroom.) 

THE COURT: Why don't we do a voir dire? 

MR. REILLY: Judge, perhaps the witness 
should be excused. 

THE COURT: No. I want him here. I want a 

voir dire. 


MR. REILLY: Before we get into voir dire, 
maybe we can get into a discussion about what you've 
been talking about. 

THE COURT: I know what I'm talking about. 


1 MR. WEBB: Do you mean a voir dire of my 

2 cross? 

3 THE COURT: I want you to ask him the 

4 questions you're going to ask him and see where we're 

5 going with it. 

6 MR. WEBB: I — 

7 THE COURT: We'll be in a short recess until 

8 we can figure it all out. 

9 (A brief recess was taken.) 

10 THE COURT: Okay. All right. What I meant 

11 for you to do was to question Dr. Richmond on that 

12 issue so I could see where you're going with it and how 

13 much you want to develop on it, without having to 

14 interfere with the jury. 

15 MR. WEBB: Can the witness be excused? Then 

16 I can make a brief proffer to the Court of the points I 

17 intend to make. 

18 THE COURT: All right. 

19 (Dr. Richmond left the courtroom.) 

20 THE COURT: Okay, he's out. 

21 MR. WEBB: Your Honor, the points I want to 

22 make, your Honor, there's two opinions that he gave on 

23 direct that I have an absolute right to test: One — 

24 Both of them were incredibly broad. We 

25 objected to both to be allowed to give them. 

1 One, that he was allowed to give his opinion 

2 that the MSA was bad for the public; number two, that 

3 there's been no substantive changes, except cosmetic. 

4 THE COURT: I don't have any problem 

5 exploring those two. 

6 MR. WEBB: All I'm going to do, so you know, 

7 with the MSA, I'm going to — and I'm not going to 

8 spend a lot of time — I'm prepared to go through it 

9 very quickly, depends on his answers — I'm, one, just 

10 going to bring out that there were large payments that 

11 the states have been able to use for good social 
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12 purposes; number two, that there are specific instances 

13 that we have changed our conduct. 

14 And when he says we haven't changed our 

15 conduct, we have changed our conduct. 

16 THE COURT: If he's aware of it or not. 

17 Okay, that's all I really wanted, you're entitled to 

18 that because of what was gone into, and I agree with 

19 you there. But again, I reiterate, the issue of the 

20 Master Settlement Agreement or the Florida Settlement 

21 Agreement is not the essence of this trial. 

22 The only reason I allowed any reference to 

23 it, I tried to explain it to you early on, and I want 

24 to put it on the record again, was to show that there 

25 were certain obligations that you had under the 

52 

1 agreement which go to a cost of doing business, what 

2 your obligations are, and not whether it's a good thing 

3 or a bad thing for the settlement agreement or whether 

4 it was a good settlement agreement or bad settlement 

5 agreement or what the motivation was, or anything of 

6 that nature. That's for another day, with the attorney 

7 generals, if you want to argue the settlement 

8 agreement. 

9 But this case is designed to determine 

10 whether or not there's going to be punitive damages 

11 based upon the behavior of the defendants for the time 

12 period we were discussing in the early stages of the 

13 case, and as it relates to the class. And that's what 

14 I'm talking about. 

15 The question is what effect a punitive damage 

16 award will have, if any, on the individual defendants. 

17 That's what this case is all about. Not what effect it 

18 has on the MSA or the ESA or anything else. That's for 

19 another day, at another place, but not here. 

20 So the only reason I allowed it in was to 

21 show that, yes, there was an obligation under those 

22 agreements, and that's part of your P&L sheet, you 

23 know, and part of what you have to do as far as 

24 operating your company. Period. That's as far as it 

25 goes. 
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1 MR. WEBB: Your Honor, you also — I agree 

2 with that. You also let it in on — we had a 

3 discussion about it, there are some provisions that 

4 actually change our conduct, whether our conduct — 

5 everyone has recognized — whether we've actually, if 

6 you will, changed our conduct is clearly an issue. 

7 THE COURT: There's an obligation you have 

8 under the agreement to do X and Y, fine. If that's 

9 what's there, fine, I'm not going to be able to stop 

10 that because that's what your company and your cost of 

11 doing business is concerned. How you make those 

12 changes will reflect on your cost of doing business and 

13 whether or not if there is a punitive damage award, how 

14 is that going to affect your ability to comply? That's 

15 what it's all about. 

16 I don't want to make another trial or another 

17 great big issue about the agreements or settlements. 

18 Let's bring in Dr. Richmond and the jury. 

19 THE BAILIFF: Bringing in the jury. Jurors 

20 entering the courtroom. 

21 (The jurors entered the courtroom.) 

22 THE COURT: All right, have a seat, everyone. 


http://legacy.library.ucsf.edu/tiel/rkrip5aQ0/pdtndustrydocuments.ucsf.edu/docs/hlhd0001 



23 

24 

25 


54 


Let's proceed. 

BY MR. WEBB: 

Q. Doctor, when we broke I was asking you some 

1 questions about the opinion that you had given the jury 

2 that in your opinion the Master Settlement Agreement 

3 was not good for the public, and I was asking you some 

4 questions about that. 

5 A. I said, for the public's health. 

6 Q. For the public's health. 

7 You are aware that there are massive payments 

8 of money under the Master Settlement Agreement being 

9 paid to the states by the tobacco companies; is that 

10 fair to say? 

11 A. That's correct. 

12 Q. And Mr. Rosenblatt used the number $246 

13 billion, approximately. I think he's correct. That's 

14 a lot of money; is that correct? 

15 A. Yes, that's a significant amount of money. 

16 Q. And you're aware that the public has 

17 benefitted — the public certainly has benefitted and 

18 public health has benefitted because Philip Morris and 

19 the other companies have voluntarily made the agreement 

20 to make that commitment; is that fair to say? 

21 A. Well, in a qualified way. 

22 Q. Well, so the jury understands, the states, 

23 the money goes to the states; is that correct? 

24 A. That's correct. 

25 Q. And they're able to use that tobacco company 
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money for a variety of public programs, including, for 
example, in Florida child care, care for the elderly, 
schools, highways and other social programs; is that 
fair to say? 

A. Well, if you include highways as a social 
program, but that's one of the problems with the 
agreement is that there were not constraints. 

THE COURT: Let me have a sidebar on this. 

(Proceedings were had at sidebar) 

BY MR. WEBB: 

Q. Doctor, in fact, specifically, as far as 
public health is concerned, am I correct, you are aware 
that the money that the tobacco companies have already 
given to the State of Florida under the Florida 
Settlement Agreement, that the State of Florida has 
spent a great deal of that tobacco company money on 
programs to impact on underage smoking; is that 
correct? 

A. That's correct. 

Q. And what has happened is that the State of 
Florida has been using tobacco company money to fund 
what they call the Florida Pilot Program; is that 
correct? 

A. That's correct. 

Q. And you are aware that actually that program 
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1 here in Florida, because of being able to use that 

2 amount of money to address teenage smoking, that 

3 there's a recent report here in the state of Florida 

4 that shows teenage smoking rates are actually going 

5 down; is that correct? 

6 A. That's correct. 

7 Q. And you view that as a good thing? That's a 
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8 good thing? 

9 That's good for public health, that young 

10 people stop smoking; is that fair to say? 

11 A. Well, I would congratulate the public health 

12 authorities in this state for having designed a very 

13 effective program 

14 Q. Do you give any credit to the tobacco 

15 companies to give the money to the state to be spent 

16 for that purpose? 

17 A. Well, that was part of the settlement 

18 agreement. But you asked me whether I thought it was, 

19 in general, in the interest of the public's health. 

20 And I have many qualifications about the overall 

21 settlement agreement. 

22 You're asking me about the specifics of 

23 Florida. And there are certain things that have 

24 happened that are good for the public's health, and 

25 you've quoted one of them. But that doesn't mean that 


1 filling potholes would have been one of my objectives. 

2 Q. And the states get to control — the states 

3 make that decision; is that correct? 

4 A. That's why I don't think it was a good 

5 agreement. 

6 Q. Well, let's talk about that, because — 

7 THE COURT: Let's not. Okay. No, I think 

8 that goes beyond what we should be talking about and 

9 what we discussed sidebar. 

10 BY MR. WEBB: 

11 Q. Because of that issue, that problem, some of 

12 the money, some of the money under the settlement 

13 agreement, the tobacco companies and the attorneys 

14 general earmarked so that it had to be used to help 

15 smoking and health issues; is that correct? 

16 A. Well, I'm not sure to what extent it was 

17 earmarked. It was clear that some of it would go for 

18 health purposes. 

19 Q. In fact, let me make sure I explain myself. 

20 Beyond all the money that goes to the states directly, 

21 there's another fund that was set up under the Master 

22 Settlement Agreement that was called the National 

23 Foundation Fund? 

24 A. Yes. I know about that. 

25 Q. Is that correct? 


1 A. Yes. 

2 Q. And that was a fund — and you followed 

3 this — with your knowledge in public health, that was 

4 a fund that's been funded now over the first five years 

5 with $1.4 billion plus 25 million a year for 

6 administration, just to deal with smoking and health 

7 issues; is that correct? 

8 A. That's — yes. That's to set up what now has 

9 become known as the American Legacy Foundation. 

10 Q. The 25 million was set up — the American 

11 Legacy Foundation was set up to deal with smoking and 

12 health issues? 

13 A. That's correct. 

14 Q. That was done because both the tobacco 

15 companies and the attorneys general wanted to make sure 

16 that there was at least a very large sum of money that 

17 would only be used for public health reasons, i.e., 

18 young people smoking? 
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19 A. Well, 25 million per year, when you contrast 

20 that with the 6 billion that the industry spends on 

21 advertising and promotion of its products, is really a 

22 drop in the bucket. 

23 Q. Doctor, the 25 million is just — that's an 

24 annual cost of administration. The tobacco companies 

25 also then are putting in, over the first five years, 
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1 $1.4 billion? 

2 A. Yeah, but if you divide — 

3 THE COURT: Hold on, please, we're going way 

4 beyond where I want to go with this. I told you once 

5 before, I'm going to tell you again, the settlement 

6 issue is an entirely separate case. 

7 Let's move on, pursuant to what I said 

8 earlier at sidebar. Okay. 

9 BY MR. WEBB: 

10 Q. Doctor, one other thing that you said on 

11 direct examination is that you don't think that these 

12 tobacco companies have had any substantive changes in 

13 their conduct other than just some spins or PR changes; 

14 that's what you told the jury? 

15 A. Largely, largely. 

16 Q. I want to ask you about that. 

17 You are aware that, under these attorney 

18 general settlement agreements, that the agreements 

19 actually contain provisions beyond the financial 

20 payments, but there are provisions that are specific 

21 that regulate, control and require the tobacco 

22 companies to change certain conduct; is that correct? 

23 A. That's correct. 

24 Q. And, for example, you're aware that under the 

25 Master Settlement Agreement — 
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1 THE COURT: I think what we ought to do is 

2 have a sidebar conference. 

3 (Proceedings were had at sidebar) 

4 THE COURT: I'm afraid you have to go back 

5 into the jury room for a few minutes, folks. 

6 (The jurors exited the courtroom.) 

7 THE COURT: Doctor, just to make it clear, 

8 and this is where the problem seems to be coming from, 

9 this trial today is a punitive damage case involving 

10 what, if any, punitive damages should be imposed by 

11 this jury on these defendants for activities and 

12 behavior in the past. 

13 It, frankly, has nothing at all to do with 

14 the settlement agreements. We do know that, under the 

15 settlement agreements, they are obligated, duty bound 

16 to spend a certain amount of money and to do certain 

17 things. But the issue in this case is whether or not 

18 any verdict of this jury would in any way affect the 

19 conduct of the companies as either method of doing 

20 business or the ability to do business, and whether 

21 they would have, under the circumstances, an ability to 

22 pay a punitive damage award. That's what this case is 

23 all about. 

24 And I didn't want it to degenerate into a 

25 discussion as to whether there should have been a 
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1 Master Settlement Agreement or shouldn't have been a 

2 Master Settlement Agreement or something of that 

3 nature. I want to stay away from that subject matter 
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4 as best as I can. 

5 Now, you've expressed a couple of opinions 

6 here as to whether you thought it was good for public 

7 health and whether or not the companies have changed 

8 their behavior. 

9 THE WITNESS: I think I was asked. And I 

10 responded. 

11 THE COURT: That was the opinion you 

12 expressed. 

13 Counsel is going to inquire, and has a right 

14 to inquire now that you've expressed that opinion, to 

15 the effect as to whether or not the company has changed 

16 their method of doing business or behavioral patterns 

17 and whether you're aware of it. 

18 Now, that's fine. He can do that. And 

19 whatever your answer is, your answer is. But I don't 

20 want to make a big issue out of it as it relates to the 

21 settlement agreements. Do you understand what I'm 

22 saying? 

23 If they're obligated under the settlement 

24 agreement to do X, Y and Z, the question is if they've 

25 done it, and if they've done it, are you aware of it? 
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1 That type of thing. And that's fine. But to get more 

2 deeply into the reasons for the settlement agreement, 

3 that's for another court at another time. 

4 And I know you weren't aware of it until now, 

5 and maybe that's why we were having a little bit of a 

6 difficulty in getting the questions and answers. 

7 I want counsel to ask you some questions 

8 about that, get an idea where we're going with it so in 

9 front of jury we won't have to get into this issue of 

10 the Master Settlement Agreement. 

11 VOIR DIRE EXAMINATION 

12 BY MR. WEBB: 

13 Q. Doctor, you're aware that under the Master 

14 Settlement Agreement there are certain provisions that 

15 restrict advertising and marketing activities of the 

16 tobacco companies; is that correct? 

17 A. That's correct. 

18 Q. You're aware that one of those restrictions 

19 requires the tobacco companies that they have to remove 

20 all billboard, stadium and transit ads; is that 

21 correct? 

22 A. That's correct. 

23 Q. And you're aware, and the tobacco companies 

24 have done that; is that correct? 

25 A. That's correct. 
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1 Q. And that's something that you actually had 

2 advocated or suggested for many years should happen; is 

3 that correct? 

4 A. That's right. 

5 Q. Because it reduces visibility to young 

6 people; is that correct? 

7 A. That's correct. 

8 Q. I've got to slow down, I'm sorry. 

9 Your Honor, I will go through all of these, I 

10 will tell you that — 

11 THE COURT: What are you going to ask? The 

12 billboards. What else? 

13 MR. WEBB: Billboards, restrictions on 

14 tobacco brand sponsorships, restrictions on tobacco 
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15 branded apparel, no paid tobacco product placements in 

16 movies, no cartoon characters, no free cigarette 

17 product samples, no gifts to underage kids, and no 

18 youth targeting. 

19 The other restrictions are, primarily, they 

20 have to shut down these organizations CTR and T.I. 

21 under the agreement. And they also, the other area 

22 is — have to make documents public. There's really 

23 three areas of regulation. I'm going to touch upon 

24 those three areas, bring out no more than that is 

25 required, that they've done it. 
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1 In some cases he actually advocated, and I'm 

2 leaving the area. And to show that we changed our 

3 conduct on some things. 

4 MR. ROSENBLATT: Every sidebar, as I've 

5 understood it, is: Stay away from the Master 

6 Settlement Agreement. 

7 We have four sidebars: You're not 

8 understanding. And now what we have is, again, a total 

9 focus on the MSA. Total focus. 

10 The provisions, the requirements under the 

11 MSA, after all the sidebars, saying: As I've 

12 understood it, keep away from the MSA. 

13 MR. WEBB: I wasn't intending to dwell upon 

14 it. I'm going to bring out that we're required to do 

15 it and we did it. 

16 THE COURT: But the issue basically is, now 

17 that the jury has rendered its verdict, the question is 

18 on the basis of the verdict: Have you done anything to 

19 change what you've been doing in the past? 

20 And the point being: Yes, you have, because 

21 of the settlement. And only because of the settlement. 

22 Nobody has ever come up and said: We're going to do 

23 this without the settlement, or would have done it 

24 without the settlement. 

25 MR. WEBB: There's other things we did 
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1 without the settlement. But, Judge, whatever the 

2 reason we changed our conduct, for purposes of 

3 deterrence, if we've changed the conduct the jury found 

4 objectionable in Phase I, they can disregard it and say 

5 we don't get any credit for it. I'll be happy to say we 

6 voluntarily did this. 

7 THE COURT: That's what I told you about in 

8 the first place, because it isn't a punishment, and it 

9 isn't something that you were obligated to do other 

10 than the fact that you voluntarily agreed to do it; for 

11 whatever reasons. 

12 MR. WEBB: I'm not arguing punishment, I'm 

13 arguing about changed conduct. That's all that I'm 

14 offering this for at this point. I'm not saying a word 

15 about punishment. 

16 THE COURT: There's a double-edged sword, 

17 either you changed your conduct because of the 

18 agreement or you changed your conduct because you 

19 realized you did something wrong. The question is: 

20 Which side of the sword are you on? 

21 MR. WEBB: Judge, I can only talk in terms of 

22 facts. I can't make things up. The fact is, these 

23 provisions require it and we did it. If you want me to 

24 pretend like the agreement doesn't exist, that would 

25 not be true and I can't do that. Then I'll be accused 
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1 of misleading the jury. 

2 THE COURT: There's several ways of the jury 

3 being misinformed as to what the true meaning of that 

4 settlement is. 

5 All right, as long as we've gotten this far, 

6 let's get on with it and get it over with. 

7 But again, I tell you that the issue of the 

8 settlement is not an imposition on you by law or by 

9 court and verdict, and it was a voluntary undertaking 

10 on the part of the tobacco companies, and you cannot 

11 argue that you've been punished enough because of it. 

12 It's just an obligation and a cost of doing 

13 business at this stage of the proceeding. So keep it 

14 in mind. 

15 All right, let's get the jury out. 

16 THE BAILIFF: Bringing in the jury, jurors 

17 entering the courtroom. 

18 (The jurors entered the courtroom.) 

19 THE COURT: All right, let's proceed. 

20 BY MR. WEBB: 

21 Q. Doctor, where we left off, I was asking you 

22 questions about certain provisions of the Master 

23 Settlement Agreement that affect, that require or 

24 regulate conduct of the tobacco companies. And I was 

25 asking you about, are there some provisions that 

1 require the tobacco companies to change their 

2 advertising and marketing activities? 

3 A. Yes, there are. 

4 Q. And the requirements in the agreement are all 

5 designed towards one general smoking and health issue, 

6 which is to reduce visibility of cigarette advertising 

7 to underage people; is that correct? 

8 A. That's correct. 

9 Q. And I'm going to try to go through these 

10 quickly, sir. But there are provisions that require 

11 the tobacco companies to remove all billboards, stadium 

12 ads and transit ads, sometimes known as outdoor 

13 advertising; is that correct? 

14 A. That's correct. 

15 Q. And I take it you believe it's a good thing 

16 for public health that the tobacco companies agreed to 

17 change that and to be obligated to remove those? 

18 A. Yes. 

19 Q. And you, as a member of the public health 

20 community, you've advocated in support of that in the 

21 past; is that fair to say? 

22 A. That's correct. 

23 Q. And the companies have done that, they have 

24 removed their ads, they've torn down their ads; is that 

25 correct? 

1 A. Yes, that's right. 

2 Q. Now, the next one, you're aware that in order 

3 to further reduce visibility to young people, that the 

4 tobacco companies, under the Master Settlement 

5 Agreement, have agreed to restrictions on what are 

6 known as tobacco brand sponsorships; is that correct? 

7 A. Yes, that's correct. 

8 Q. And tobacco brand sponsorship, that just 

9 refers to any activity in which a cigarette brand name 
10 is used in the event or title to promote the event; is 
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11 that correct? 

12 A. That's correct. 

13 Q. And my client, for example, Philip Morris, so 

14 the jury understands an example, Philip Morris, over 

15 the years, as you are aware, has sponsored events such 

16 as Marlboro auto racing, Virgina Slims tennis 

17 tournaments and things like that; is that fair to say? 

18 A. That's correct. 

19 Q. And under the provisions of the Master 

20 Settlement Agreement, these companies are required to 

21 completely give up certain types of tobacco brand 

22 sponsorships that involved events, like concerts, and 

23 major athletic events such as baseball, basketball, 

24 football, et cetera; is that correct? 

25 A. That's correct. 
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1 Q. And there's another — so those events are 

2 all completely off limits; is that correct? 

3 A. That's correct. 

4 Q. Then there's another category of events that 

5 the tobacco companies can do, but they only can do one 

6 a year; is that correct? 

7 A. That's right. 

8 Q. And, for example, Marlboro still sponsors 

9 Marlboro racing; are you aware of that? 

10 A. That's right. Yes. 

11 Q. Now, do you agree this was a good thing, from 

12 the standpoint of public health, for this, for the 

13 companies to agree to this restriction? 

14 A. Yes. I would have excluded them all, but 

15 that's beside the point. It was a step in the right 

16 direction. 

17 Q. And the companies — and you've supported 

18 this in the past as a member of the public health 

19 community? 

20 A. That's correct. 

21 Q. And the companies have done this and they 

22 followed those provisions; is that correct? 

23 A. That's correct. 

24 Q. Now, there's also other provisions in the 

25 Master Settlement Agreement that abolish any tobacco 
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1 branded apparel or merchandise; is that correct? 

2 A. Yes. 

3 Q. And under this provision, my client and the 

4 other tobacco companies have to give up all forms of 

5 marketing in which they use any type of branded 

6 apparel, "branded" being that their logo or name 

7 appears on an item of apparel or merchandise; is that 

8 correct? 


9 

A. 

That's correct. 

10 

Q. 

That's completely gone now? 

11 

A. 

Yes. 

12 

Q. 

And you view that as a good thing? 

13 

A. 

Yes. 

14 

15 

Q. 

not? 

And you advocated that in the past, have you 

16 

A. 

Yes, I have. 

17 

Q. 

And the tobacco companies have followed this 

18 

provision 

7 

19 

A. 

That's correct. 

20 

Q. 

Now, another provision of the agreement 

21 

requires 

that the tobacco companies cannot make any 
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22 what's called paid-for tobacco product placements in 

23 movies, T.V. shows and other media; is that correct? 

24 A. That's correct. 

25 Q. And that's referring to the practice of 
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consumer companies that make products, whatever they 
are, will sometimes pay the owner of the T.V. show or 
the movie producer to use a product, M&Ms, they usually 
pay for that, and that's how they get their product in 
the movie? 

A. That's correct. 

Q. Here this provision says tobacco companies 
cannot do that? 

A. That's right. 

Q. And you view that as a good thing? 

A. Yes. 

MR. ROSENBLATT: Your Honor, objection. 

Unless I've misunderstood the sidebars, he's just going 
down — 

THE COURT: I know. I didn't want to go into 
any depth in this. There are certain regulations and 
things that he has to do. The question is, is he aware 
that they're doing it? You can bring out as to what 
your company is doing or not doing. 

MR. WEBB: But he says we're not making any 

changes. 

THE COURT: I want to know whether you're 
doing it. If you're doing it, fine, but you keep 
referring to this other matter. 

MR. WEBB: Let me try to move this more 
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quickly. 


BY MR. WEBB: 

Q. Are you aware today the tobacco companies are 
using no cartoon characters in tobacco ads? 

A. Yes, that's right. 

Q. Are you aware today that the tobacco 
companies have no free cigarette product samples except 
in adult-only facilities? 

A. Free cigarette — 

Q. No free. Are you aware that the tobacco 
companies are not allowed today and do not use any free 
cigarette product samples, promotional programs, except 
in adult-only facilities? 

A. Well, you're talking about facilities. Last 
week there was a press report that the attorney general 
of California was bringing suit against RJ Reynolds — 
That's not the company you're representing. 

Q. That's right. 

A. — for an extensive mailing of company 
products. 


Q. 

not to do 

A. 

Q. 

A. 


You're aware that the MSA says that they're 
that; is that correct? 

That's correct. 

Do you view that as a good thing? 

Yes. 


1 

2 

3 

4 

5 

6 


Q. 

gifts to 

A. 

Q. 

A. 

Q. 


The MSA also requires that there can be no 
underage persons; is that correct? 

That's correct. 

Is that a good thing? 

Yes. 

And the Master Settlement Agreement has a 
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7 


catchall that says — 

8 THE COURT: We're back again. This is your 

9 way out, isn't it? Have you got a bunch more on this 

10 issue? 

11 MR. WEBB: Your Honor, I'm going to finish up 

12 the restrictions and I'm done. 

13 THE COURT: How many more restrictions are 

14 there? 

15 MR. WEBB: The next one deal with public 

16 documents. 

17 BY MR. WEBB: 

18 Q. Are you aware today — 

19 THE COURT: There are certain things that you 

20 have to do. Why don't you list the things that need to 

21 be done? Then we can get on with it and get on with 

22 what this trial is all about. Okay. 

23 BY MR. WEBB: 

24 Q. Are you aware today that the tobacco 

25 companies put all documents produced in litigation into 


1 a public document library, sir, located in Minnesota? 

2 A. Yes, I'm aware of that, largely precipitated 

3 by the Minnesota trial that I mentioned earlier. 

4 Q. Are you aware that the tobacco companies 

5 today then place all of those documents on the public 


6 

Internet? 



7 

A. 

Yes, that's right. 


8 

Q. 

At the company's expense; . 

is that correct? 

9 

A. 

That's correct. 


10 

Q. 

Do you view that as a good 

thing? 

11 

A. 

Yes. 


12 

Q. 

And are you aware that the 

tobacco companie: 

13 

then update those disclosure of documents both in the 

14 

library and on the Internet; is that 

correct? 

15 

A. 

Yes, I'm aware of that. 


16 

Q. 

Do you view that as a good 

thing? 

17 

A. 

Yes. 


18 

Q. 

You're also aware that the 

tobacco companie: 

19 

today are 

not allowed to make any material, any 

20 

misrepresentations, about the health 

effects of 

21 

cigarette 

smoking; is that correct? 


22 

A. 

That's correct. 


23 

Q. 

And they're not allowed to 

suppress any 

24 

research. 

is that correct? 


25 

A. 

They're not supposed to, but I'm not sure 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 


we're seeing all of the research that they have. 

Q. Well, we can talk about it. But do you view 
it as a good thing that they're required to do that? 

A. Yes. 

Q. Also, the tobacco companies have shut down 
the Council for Tobacco Research; is that correct? 

A. Yes, by agreement in the Minnesota case, yes. 

Q. And they've also shut down the Tobacco 
Institute; is that correct? 

A. Thank God they have. 

Q. Do you view it as a good thing? 

A. Yes. 36 years too late. 

Q. Well, but you at least acknowledge that it's 
happened; is that correct? 

A. That's correct. 

Q. Now, as far as your testimony that you have 
not seen anything of substance as far as change at the 
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18 tobacco companies, are you familiar with Philip Morris' 

19 youth smoking prevention department that was recently 

20 created? 

21 A. I've seen the table of organization that 

22 creates it, yes. 

23 Q. Have you talked to anyone at Philip Morris 

24 about how it's structured or what it does? 

25 A. No, I have not. 


1 Q. Have you read about it? 

2 A. Yes, I have. 

3 Q. Have you learned that what Philip Morris did 

4 is it created a brand new stand-alone department within 

5 Philip Morris whose sole job and responsibility is to 

6 work towards decreasing youth smoking in the United 

7 States? 

8 A. Well, I saw that in the table of 

9 organization, but I see no linkage to marketing. And I 

10 think if they were serious about that, they would have 

11 put marketing under this department. 

12 Q. Do you think it's a good thing for Philip 

13 Morris, as a tobacco company, to try to develop a 

14 comprehensive program to address the social problem of 

15 underage smoking? 

16 A. Well, I think it's a good thing. But if 

17 you're marketing, on the other hand, with six billions 

18 of dollars in promotion, versus one hundred million for 

19 this department, I don't think it's very consequential. 

20 Q. Your preference would be that Philip Morris 

21 should not advertise or market cigarettes at all? 

22 A. That would be my preference. 

23 Q. But the law allows them to do so and they do, 

24 is that correct? 

25 A. That's correct. I'm just talking about 


1 within the corporate structure. You asked me whether I 

2 felt that this was a constructive thing. I think one 

3 hundred million versus six billion in another 

4 department, it's hardly a match. 

5 Q. Do you know whether or not Philip Morris now 

6 spends more in their media advertising for the youth 

7 commercials than they do to advertise Marlboro? 

8 A. Well, I'm not certain of that. 

9 Q. Would you be pleased if that were true? 

10 Would that please you? 

11 A. Well, it would be a step in the right 

12 direction. 

13 But there's a lot of advertising other than 

14 Marlboro within the company. 

15 Q. Well, Marlboro is Philip Morris' leading 

16 product; is that correct? 

17 A. That's correct. 

18 Q. If Philip Morris spends more money today to 

19 market anti youth smoking commercials than they do to 

20 advertise Marlboros, you view that as a good thing? 

21 A. Yes, I would. But I'd prefer that they 

22 weren't marketing the cigarettes to begin with. 

23 Q. At all? 

24 A. Yes. In the public's health, that's the way 

25 to go is to not to market. 


1 Q. Sir, do you agree that there's really no 

2 silver bullets to solve the youth smoking problem, that 
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most experts agree that it needs a multi-pronged or 
multifaceted approach? 

A. Yes, I've written to that. 

Q. In fact, in some of your writings, you 
actually recommend, as one of your strategies, that 
there be a communication strategy; is that correct? 

A. That's correct. 

Q. Philip Morris does have a communication 

strategy as part of its youth smoking department 
activities; is that correct? 

A. Well, it has a strategy. 

Q. Does it have a communication strategy? 

A. Yes. 

Q. Do you agree that one of the most effective 
communication mediums to communicate with kids is to 
develop antismoking commercials for television? 

A. Well, that's one approach. 

Q. Kids tend to watch T.V.; is that correct? 

A. Yes. 

Q. And Philip Morris, you are aware, has 
designed a number of youth smoking commercials designed 
to address underage smoking; is that correct? 

A. Yes, that's correct. 


1 Q. Have you seen them? 

2 A. I've seen some. 

3 Q. Okay. And have you looked in — do you know 

4 how long it took Philip Morris to develop those 

5 commercials? 

6 A. No, I don't look into that. 

7 Q. Do you know if Philip Morris did any focus 

8 group and qualitative and quantitative testing to make 

9 sure that the message was getting out to kids, that 


10 

these communications, don't smoke? 


11 

A. 

Yes. Those are what I would like to see. 

12 

which the 

company never shares. 


13 

Q. 

Actually, have you ever asked for that 


14 

information? 


15 

A. 

I did publicly when I was in office. 


16 

Q. 

Do you know who Dr. Michael Cummings is 

9 

17 

A. 

No, I don't know Michael Cummings. 


18 

Q. 

You don't know Dr. Cummings? 


19 

A. 

No. 


20 

Q. 

Do you know whether Philip Morris has 


21 

provided 

their test data to people like yourself 

in the 

22 

public health community who requested it and asked for 

23 

it? 



24 

A. 

I'm not aware that it has. 


25 

Q. 

You don't know whether — you've never 

met 


1 Dr. Cummings? 

2 A. No. 

3 Q. Now, you testified this morning — well, you 

4 saw the Philip Morris commercials; is that correct? Or 

5 some of them? 

6 A. Some. 

7 Q. And you're aware that Philip Morris — well, 

8 you told us this morning, I believe, that you don't 

9 think it's effective to have commercials that 

10 communicate to a child that it's an adult decision to 

11 smoke? 

12 A. Well, I don't think it's very effective, I 

13 didn't say it's wrong to say that. But also, you're 
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14 bracketing a long age period, and you have just 

15 suggested that this is a multifaceted probiem, it's 

16 multi-faceted in terms of whether you're talking about 

17 10 or 11-year-olds or 20-year-olds. There's a whole 

18 range in there. And so what appeals to one group may 

19 not appeal to another age wise and on a number of other 

20 dimensions. So it is indeed a multi-faceted issue. 

21 Q. If we're going to do this right you actually 

22 have to design the commercial to appeal to a certain 

23 age group; is that fair to say? 

24 A. Yes. 

25 Q. And so if Philip Morris is doing this in a 
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responsible and effective way, they would be 
intentionally designing their commercials to reach 
certain age groups like 10 to 13 or age brackets like 
that; is that fair to say? 

A. That's correct. I wouid hope they would. 

Q. That's what they should be doing? 

A. That's correct. 

Q. And if you found out that's what they were 
doing, you would agree that's the right way to do it? 

A. Yes. 

Q. You are aware from the, I think it's 1994 or 
1995 Surgeon General's Report, that peer pressure is 
viewed by the public health community as one of the 
most prominent reasons why young people begin to smoke 
cigarettes; is that fair to say? 

A. Well, again, you're dealing with a long span 
of years and peer pressure is one factor. But it needs 
to be put in the context of other issues. And it 
depends on the age group and other issues. 

Q. But do you agree that in the Philip Morris 
commercials you saw, what you saw Philip Morris doing 
with those commercials was to try to communicate to 
kids that they shouldn't let peer pressure nudge them 
into smoking cigarettes, that they can be normal 
without smoking, isn't that the message Philip Morris 


1 was trying to get across? 

2 A. Well, that's one of the messages. 

3 Q. What were the other messages? 

4 A. Another message about carding youngsters, 

5 checking I.D.s for age level and things of that sort. 

6 Q. That's actually in the We Card program, is 

7 that correct? 

8 A. That's correct. 

9 Q. That's different than the youth smoking 

10 commercials; is that correct? 

11 A. Well, I don't know how you categorize them. 

12 I think they're both Philip Morris. 

13 Q. Let me show you a couple of our commercials. 

14 These are 30 seconds apiece, and I'll see if these are 

15 the ones that you've seen and see if you approve of 

16 these messages. 

17 MR. ROSENBLATT: I'm going to object. 

18 MR. WEBB: Wait a minute. Turn it off. He's 

19 objecting. 

20 MR. ROSENBLATT: Have I seen this? 

21 MR. WEBB: We gave this to you in the opening 

22 statements. 

23 THE COURT: Should be no colloquy. 

24 (Proceedings were had at sidebar) 
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25 


BY MR. WEBB; 


83 


1 Q. Doctor, I'm going to show you, I think it's 

2 two or three 30-second commercials, one after the 

3 other, that represent the first three commercials 

4 Philip Morris aired. As you watch them, my question to 

5 you will be: Do you think Philip Morris did a good job 

6 in producing commercials that communicate to kids they 

7 shouldn't smoke? 

8 This one is called, "Being Different" is the 

9 name of the commercial. 

10 (VIDEO:) "These are the kids that I hang out 

11 with. They're all cool in different ways. But we're a 

12 lot alike, too. We all deal with the same stuff, same 

13 decisions. Like smoking, forget it. We all came up 

14 with the same answer. Not for us. You don't have to 

15 smoke to be different, being ourselves is enough." 

16 MR. WEBB: The next one is called "Who you 

17 are." It's another 30-second commercial: 

18 (VIDEO:) "My parents, they always think I'm 

19 not listening, I hear them. 

20 "Wait a minute, every day you have to deal 

21 with stuff on your own. 

22 "So you want to know why I decided not to 

23 smoke? Which reason would you like? I don't need to 

24 smoke to prove myself. My coolness is not on trial 

25 here. I don't smoke because sometimes it's what you 

84 

don't do that makes you who you are." 

MR. WEBB: The next one is called "Bus," 

B-U-S. 

(VIDEO:) "Hey, guys, can I ask you a couple 
of questions? Have you ever tried cigarettes? 

"Nope. 

"Why not? 

"I don't know. It's not what makes me. You 
know, some of my friends tried it, or whatever. 

Somebody have a pack after school and they're smoking 
or whatever. 

"Do you think they tried it because other 
people were doing it? 

"Yeah, yeah. But that's dumb, though. See 
what I'm saying? The reason, not they're not dumb, but 
that's the way we think." 

BY MR. WEBB; 

Q. Doctor, do you agree those commercials are at 
least attempting to communicate to young people that 
they don't need to smoke to get peer acceptance? 

A. They're trying to communicate it. 

Q. Well, do you agree that — do you agree that 
those are good commercials to communicate to kids: 

Don't smoke cigarettes, just because you think your 
friends do or want you to? 

85 

1 A. Well, that's what they're explicitly stating. 

2 Q. Is that a good thing? 

3 A. Well, it's a good effort. I think 

4 technically, and from a developmental, psychological 

5 vantage point, I think I might have designed them a 

6 little differently. But it's a reasonable effort. 

7 Q. Do you agree that it's probably — do you 

8 agree it's a good thing, if there's a time in this 

9 country where the public health community, the states. 
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the tobacco companies working together to impact upon 
society's problem of underage smoking, would that be a 
good thing? 

A. Yes, that would be a good thing. 

Q. Is this a good start? 

A. It's a start. 

Q. Do you agree, I think you've written about 
this, that another prong of a multi-faceted antismoking 
youth program should focus on educating kids in the 
school structure, the message not to smoke? 

A. Yes. That's certainly something I advocated 
for a long time. 

Q. And are you aware, from what you've read, 
that beyond communication, Philip Morris also has an 
educational prong to their antismoking program 
activities? 


1 A. I'm aware of that, yes. 

2 Q. And are you aware that Philip Morris, after 

3 doing a lot of research, decided that the first program 

4 they were going to sponsor was what is known as the 

5 Life Skills Training program? 

6 A. Well, I'd like to see the research. 

7 Q. Are you familiar with the Life Skills 

8 Training program? 

9 A. No, I have not seen it. 

10 Q. Okay. Are you familiar with the CDC, the 

11 Centers for Disease Control? 

12 A. Yes. Oh, yes. 

13 Q. If the Center for Disease Control did an 

14 evaluation of this program and determined that that 

15 program can reduce tobacco use by up to 87 percent 

16 among young people, would you view that as a good 

17 program? 

18 A. Well, depending on who in CDC did it. 

19 Q. Okay. Let me see if I can tell you that. 

20 Let me hand you what is marked as Defendants' Exhibit 

21 40048, which is a CDC report on this program. Life 

22 Skills Training, Evaluation Fact Sheet, I'll give it to 

23 Mr. Rosenblatt, and ask you to examine it. 

24 Are you familiar with this type of evaluation 

25 by the CDC? 


1 A. Y e s, I am. 

2 Q. Do you consider the CDC to be a responsible 

3 organization? 

4 A. Yes. It was one of my agencies when I was 

5 Surgeon General. 

6 Q. And the report I've shown you is the report 

7 that is evaluating this particular program called Life 

8 Skills Training; is that correct? 

9 A. That's correct. 

10 Q. The conclusions down at the bottom, if you 

11 want to look at the conclusion, 12 major evaluation 

12 studies have been conducted with a variety of providers 

13 and populations to test the effectiveness of life 

14 skills training. Findings from these studies indicate 

15 that LST can reduce smoked tobacco use by up to 87 

16 percent and use of alcohol and other drugs by up to 80 

17 percent. 

18 A. What's the duration of the follow-up? 

19 Q. Well, actually, this is what I had from the 
2 0 CDC. 
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21 My question is: Do you consider this to be 

22 the way that CDC ought to — strike the question. 

23 Do you think it's reasonable for Philip 

24 Morris to rely upon CDC's evaluation of this program? 

25 A. Yes, that's a good way to go. But again. 
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methodologically, short-term effects often have very 
little meaning. So if these findings weren't 
replicated two, three, four years out, I don't think 
they'd have much meaning. 

Q. In fact, let me ask you this: Do you agree 
that if Philip Morris is going to act responsibly, they 
need to search around and find the best educational 
vehicle, and if they fund that for a year or two and it 
doesn't work, they ought to go find a different vehicle 
to fund? Do you think that's true? 

A. Yes, that's correct. 

Q. But they have to find one to start with? 

A. That's correct. 

Q. And based on that CDC report, at least it 
would seem reasonable that philip Morris would select 
that at least as one to test? 

A. Yes. All I'm saying is these kind of studies 
litter the landscape and research, these short-term 
effects. And if we don't know what the long-term 
effects are, this could be quite inconsequential. 

Q. In other words, that we might stop teenage 
smoking for a period of time, but they might pick it 
shortly thereafter — 

A. Yes. This is, I think, 8th and 9th grade, 
that's pretty early. These could wash out very 


up 


so 


1 readily. 

2 Q. Although you do want to get the message 

3 across early; is that correct? 

4 A. That's correct. Very much for that. 

5 Q. Now, Philip Morris also has a community 

6 action prong to its youth smoking department. You've 

7 written, I think, that you also believe that having 

8 community groups educate kids not to smoke is a good 

9 thing; is that right? 

10 A. That's correct. 

11 Q. And do you believe it's a good thing if 

12 Philip Morris' youth smoking department contributes 

13 money to organizations such as the 4H Clubs, the Boy 

14 Scouts or Girl Scouts, to fund their programs, to get 

15 the message out to kids not to smoke? 

16 A. Well, I think it's good to get those programs 

17 going. I don't know that they should be dependent on a 

18 commercial corporate entity. I think the public health 

19 community, public health agencies, should be conducting 

20 those programs. 

21 Q. Actually, would you believe that it's 

22 appropriate for Philip Morris to provide the money but 

23 let those organizations working with the public health 

24 community design the program? 

25 A. Well, that's a better way to go. 


1 Q. If Philip Morris is doing that, doing it that 

2 way, you would approve that? 

3 A. That's correct. 

4 Q. Now, Doctor, have you read that Philip 

5 Morris, when it began this department in early 1998, 
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budgeted $100 million a year? 

A. Yes. I mentioned that figure earlier. 

That's the figure I was aware of. 

Q. Doctor, I want to ask you about one other 
point you made when Mr. Rosenblatt was asking you some 
questions today. You mentioned an ad that had the 
phrase, Philip Morris ad, that had the phrase goody two 
shoes in it? 

A. Yes. Mr. Rosenblatt had mentioned that ad, 

yes. 

Q. Do you have the ad? 

A. I saw the ad. 

Q. Well, you saw the ad in the last couple days? 
A. Yes. 

Q. That line appears in an ad for a brand of 
cigarettes called Virginia Slims; is that correct? 

A. That's correct. 

Q. And Virginia Slims is a cigarette brand that 
was introduced into the market many years ago by Philip 
Morris that's always been marketed to older, mature 


1 women; is that fair to say? 

2 A. Well, I'm not sure it's been older and 

3 mature. 

4 Q. Well, let me ask you this: Are you familiar 

5 with the demographics of who smokes that cigarette? 

6 A. No, I'm not. 

7 Q. Would it surprise you that the average person 

8 that smokes that cigarette is 42 years old? 

9 A. Well, I'm not impressed one way or the other. 

10 Q. You were trying to tell the jury that that ad 

11 is designed — that Philip Morris must have designed 

12 that ad to appeal to kids, is that correct, to ignore 

13 their doctor's warning? 

14 A. Well, I think they are appealing to kids, I 

15 think that ad does appeal to kids. That doesn't deny 

16 the demographic data that you tell me. That ad in my 

17 view is clearly designed to try to get young women to 

18 smoke Virginia Slims. 

19 Q. Underage? 

20 A. You're asking me my view, and that's my view. 

21 Q. Because what I guess, respectfully. Doctor, 

22 what I'm asking you, have you done any study to find 

23 out if underage kids — are there any studies out there 

24 that report that Virginia Slims is a product that is 

25 somehow popular, smoked by underage smokers? 


1 A. No. I don't know those data. 

2 Q. Because the data is out there as to what 

3 products seem to be popular in underage smokers; is 

4 that correct? 

5 A. Somebody has the data, yes. 

6 Q. If Virginia Slims is a product that is not 

7 smoked at all by underage kids, but by older people 

8 because of the advertising campaign, then you would be 

9 wrong about this, wouldn't you? 

10 A. Well, I would like to see the data first 

11 before I said I was wrong. 

12 Q. Let me ask you, the advertising campaign for 

13 Virginia Slims, going back 20 years ago, was always 

14 designed to appeal to mature women with the theme: You 

15 make your own decision about what you do with your 

16 smoking brands. 
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17 Isn't that right? 

18 A. But you're not referring to goody two shoes. 

19 I was being asked about the goody two shoes ad and what 

20 I thought of it and what group I thought it appealed 

21 to, and I gave you my best judgment. 

22 Q. The brand, itself, has traditionally been 

23 marketed to a segment of mature women with a slogan, 

24 "You've come a long way, baby." 

25 Is that correct? 

1 A. That was one slogan, but this may be a new 

2 one to get into a new demographic group. 

3 Q. Actually, that line, goody two shoes, that's 

4 simply a tag line; that's not the theme of the ad? 

5 A. I wouldn't say it's not the theme, it's right 

6 in the body of the ad. 

7 Q. I don't have the ad here. 

8 MR. ROSENBLATT: Wait, I can get it for you. 

9 I assume you want it? 

10 MR. WEBB: Yes. 

11 BY MR. WEBB: 

12 Q. This ad has the theme that follows up on 

13 "You've come a long way, baby," called "Find your 

14 voice," that is communicating the same theme, that 

15 women should make their own decisions — 

16 THE COURT: Wait a minute, you're saying 

17 that. That means you're testifying. 

18 MR. WEBB: I'm asking him. 

19 THE COURT: No, you're not, you're saying it. 

20 So let him look at it and he can tell you what he 

21 thinks the ad is. 

22 BY MR. WEBB: 

23 Q. Sir, do you see the ad which says "Virginia 

24 Slims," and then underneath it it says "Find your own 

25 voice"? 

1 A. Yes. I think "Find your voice" is a message 

2 to younger people. 

3 Q. You don't think — 

4 A. Not to older women. That's a very appealing 

5 line for younger women, particularly for adolescents. 

6 Q. But, Doctor, if you found out that the 

7 average person that smokes that cigarette is 42 years 

8 old, would that indicate that there's no message being 

9 sent to young kids? 

10 A. Well, but this is a shift in their 

11 advertising strategy. That's exactly my point, that 

12 this ad appeals to a younger group. And I'd be very 

13 surprised if your company wasn't trying to appeal to 

14 the adolescent market with this cigarette. 

15 Q. Do you have any data that this cigarette is 

16 smoked by an adolescent market? 

17 A. I'm suggesting what I think the company is 

18 trying to do to gain, you know, as you know and as you 

19 have said many times, this is just a matter of getting 

20 more market share. The only place you can get more 

21 market share, if you've already got the adult women, is 

22 to get into the teenage women. And that's what this ad 

23 appeals to. 

24 Q. Let me ask you. Doctor — we'll talk about 

25 that. You're aware the "Find your voice" theme 

1 followed up on the "You've come a long way, baby"? 
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This 


2 A. No, I'm not aware of that at all. 

3 stands alone. 

4 When I pick up this magazine, it doesn't 

5 follow on "You've come on long way, baby." It says 

6 "Find your voice, Virginia Slims," and it's got the 

7 goody two shoes tie-in. 

8 Q. You don't think "find your voice," if people 

9 from Philip Morris were to tell you that "Find your 

10 voice" is a follow-up to the campaign that's been going 

11 on for 20 years, to appeal to mature women, to make 

12 your own decision, "find your own voice," as far as 

13 what brand you smoked, you would not find that 

14 believable? 

15 A. I wouldn't. 

16 MR. WEBB: Thank you. 

17 Your Honor — 

18 I think I might have one more point. No, I 

19 covered it. I have no more questions. 

20 THE COURT: All right. Anybody else? 

21 BY MR. SMITH: 

22 Q. Good afternoon. Doctor. 

23 A. Afternoon. 

24 Q. I'm Gordon Smith. We had a chance to greet 

25 each other in the hall at a break. And I'm up now 
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because I represent Brown & Williamson Tobacco 
Corporation and only Brown & Williamson. 

You've been talking to Mr. Webb, who 
represents Philip Morris. So my questions are going to 
be directed to your knowledge about the activities of 
my client. Brown & Williamson, just to let you know 
where I'm coming from. 

Are you with me? 

A. Right. 

Q. You came to tell this jury that, in your 
opinion, one of the things that you believe is that 
these defendants, all of them, haven't really changed, 
correct? 

A. That's generally true, yes. 

Q. So in that regard, it is fair for the jury to 
know the degree of individual knowledge you have as to 
each company, correct? 

A. Yes. 

Q. Including my client. Brown & Williamson? 

A. That's correct. 

Q. Because it would be fair to say that in your 
direct testimony you just kind of lumped all the 
companies together, correct? 

A. That's correct. 

Q. And to the extent that you really talked 


1 about an individual company, it was about Philip Morris 

2 and not the other companies, in your direct? 

3 A. Well, I don't think I singled out Philip 

4 Morris. There may have been an occasion when I did. I 

5 did in terms of — yes, the letter to the Securities 

6 and Exchange Commission, that was a Philip Morris 

7 letter. 

8 Q. And the Web site you talked about was the PM 

9 Web site you were talking about? 

10 A. That's correct. 

11 Q. Because you were deposed a week or two ago 

12 about your opinions in this case, and we asked you 
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13 about Web sites, correct? 

14 A. That's correct. 

15 Q. And the only Web site you looked at when you 

16 gave your opinions was the Philip Morris Web site? 

17 A. That's correct. 

18 Q. So you don't know what's on the Brown & 

19 Williamson Web site, do you? 

20 A. That's correct. 

21 Q. Are you aware that Brown & Williamson 

22 actually had a comprehensive Web site in 1997? Were 

23 you aware of that? 

24 A. I wasn't aware that it was publicized, so I'm 

25 not aware of the fact that that was the case, that's 


1 correct. 

2 Q. And you've never gone on it? 

3 A. No. 

4 Q. Well, let's talk about publicizing it, 

5 because it would be important — if a tobacco company 

6 wanted to have a new openness, a new dialogue, it would 

7 be important for that tobacco company not only to have 

8 a Web site but to let a lot of people know about it, 

9 correct? 

10 A. That's correct. 

11 Q. And one way to do that would be to take out 

12 an advertisement in a national newspaper, announcing 

13 it, correct? 

14 A. That's correct. 

15 MR. SMITH: Stanley, this was used in 

16 opening. 

17 BY MR. SMITH: 

18 Q. Are you aware that Brown & Williamson took 

19 out a full-page ad — let me show it to you first, 

20 okay? 

21 A. Where did it appear? 

22 Q. I'll tell you where it appeared. I'll 

23 represent to you. Doctor, that this is a full-page 

24 advertisement that appeared in USA Today as well as 

25 other newspapers. And what this is is the home page of 


1 the Brown & Williamson Web site. Now, that's a good 

2 start to letting people know that your company's got 

3 information available, isn't it? 

4 A. Yes, it's a start, right. 

5 Q. Putting it in numerous other newspapers would 

6 also be good, wouldn't it? 

7 A. That's correct. 

8 Q. And to make sure that government employees, 

9 legislature and people in Washington knew about it, 

10 putting this full-page ad in roll call would be good, 

11 wouldn't it? 

12 A. Yes, it would. 

13 Q. And I'll represent to you in fact that that 

14 is what happened. That's at least movement towards 

15 open communication, isn't it? 

16 A. Yes, it is. 

17 Q. Now, there was some discussion about having a 

18 dialogue during your examination? 

19 A. That's correct. 

20 Q. And you talked about, well, there really 

21 wasn't any need for dialogue on whether smoking causes 

22 cancer or whether smoking is addictive; you said 

23 something along those lines, correct? 
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24 A. I said that there — 

25 Q. There's no need for dialogue any more on 

1 those issues? 

2 A. No. No. No. I said that you don't have to 

3 take out an ad and spend millions of dollars to have a 

4 dialogue. You can just pick up the phone. 

5 Q. Right. And another thing you can do, you can 

6 have a forum on things that are really important. Two 

7 things that are really important: One is stopping 

8 young people from smoking, do you agree? 

9 A. That's a good incentive. 

10 Q. Another is getting government regulatory 

11 people, scientific community and the industry together 

12 to try and move towards a safer cigarette. Do you 

13 agree with that? 

14 A. Well, that's a more complicated issue. The 

15 move toward a safer cigarette. 

16 Q. But people out — 

17 A. That's laden with a lot of scientific 

18 complexity. 

19 Q. Exactly. But you really need cooperation and 

20 dialogue on that because it's complex, don't you? 

21 A. Well, of course. 

22 Q. Of course. 

23 Are you aware that Brown & Williamson will 

24 hold this year, under the auspices of the Public Forum 

25 Foundation in Washington, a forum on those two issues 

1 and invite you and public health officials, government 

2 officials and industry officials, to come together to 

3 begin that dialogue? Did you know that? 


4 


A. 

Well, I haven't been invited yet. 

5 


Q. 

If you're invited, will you come? 

6 


A. 

I would consider it. 

7 


Q. 

It would be a good thing, wouldn't it? 

8 


A. 

It might be, depending on how it's organized. 

9 


Q. 

It's got to be done in good faith, doesn't 

10 

it? 



11 


A. 

Yes, indeed. 

12 


Q. 

That's something that you're willing to go to 

13 

and 

see 

about, aren't you? 

14 


A. 

Well, again, considering what the objectives 

15 

are 

and 

what the auspices are, I would consider it. 

16 


Q. 

Do you know who Nick Brookes is? Have you 

17 

ever 

' heard that name? 

18 


A. 

Nit Brookes? 

19 


Q. 

Nick, N-I-C-K, Nick Brookes? 

20 


A. 

Nick. No, I can't say that I do. 

21 


Q. 

Never heard that name? 

22 


A. 

No. 

23 


Q. 

He's the chief executive officer of Brown & 

24 

Williamson — 

25 


A. 

Oh. 

1 



MR. ROSENBLATT: Well, Your Honor, what's the 

2 

point of telling him? 

3 



THE COURT: I don't know, but I think he now 

4 

recognizes the name. 

5 


A. 

Well, I guess I've been more familiar with 

6 

Mr. 

Broten, the head of British American Tobacco. 

7 

BY MR. 

SMITH: 

8 


Q. 

Well, British American Tobacco is not a 
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9 defendant in this case. Brown & Williamson is. 

10 A. But the reason, I've read comments of his. 

11 Q. I'm talking about Brown & Williamson, the 

12 defendant in this case, and its CEO, Nick Brookes. 

13 Have you heard that name before? 

14 A. I think I have, now that you mention it. 

15 Q. Are you aware of what he has said and what he 

16 feels, based on what he has said about the necessity of 

17 a new openness in dialogue? 

18 A. No, I have not seen what he has said. 

19 Q. Are you aware that he made an appearance 

20 before the National Press Club and made statements 

21 about that? 

22 A. I think, now that you mention it, I may have 

23 read a press account. 

24 Q. Did you go to the B&W Web site and pull up 

25 the entire talk in question and answer to see what his 
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1 position was? 

2 A. No, I didn't do that. 

3 Q. Doctor, you've indicated, basically, in your 

4 estimation, it's a prerequisite, in your estimation, to 

5 show that these companies have changed, that these 

6 companies admit that smoking causes cancer; is that a 

7 fair statement? 

8 A. And other illnesses. 

9 Q. Right. Okay. 

10 And you said that you're not aware that any 

11 of these companies, in or out of a courtroom, has 

12 admitted that smoking causes cancer or other diseases; 

13 is that true? 

14 A. That's correct. 

15 Q. Just to make sure what a satisfactory answer 

16 would be, if someone was asked, "Do you agree that the 

17 epidemiological and statistical evidence is strong 

18 enough to establish that smoking causes lung cancer," a 

19 satisfactory answer to you would be, "Based on the 

20 statistics, yes, I do." 

21 That would be good enough, wouldn't it? 

22 A. The statistics and all of the other 

23 information that we have. 

24 Q. Well, but if the statistics alone prove it, 

25 and you say, "Yes, it proves it," isn't that good 
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1 enough for you? 

2 A. Well, I don't know why one would limit it to 

3 only statistics. 

4 Q. Let me just represent to you. Doctor, that on 

5 April 29, 1999, over a year ago. Dr. Sharon Boyse, a 

6 scientist at Brown & Williamson, sat in that same chair 

7 you're sitting in, and she was asked — the reason 

8 she — well. I'll get to it. 

9 The question was, to her: "Now, based upon 

10 statistical evidence, do you agree that the evidence is 

11 strong enough to establish that smoking causes lung 

12 cancer?" 

13 And she answered, "Based on those studies, 

14 yes, I do." 

15 That couldn't be more unequivocal, could it? 

16 A. Well, why don't the representatives in the 

17 courtroom, the legal representatives of the company in 

18 the courtroom, acknowledge that? 

19 Q. Doctor, that's the client, under oath, having 
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20 been sworn, and sitting in your chair, saying: Is it 

21 proven? And she said: Yes. 

22 A. But what about the legal representatives of 

23 the company? Do they acknowledge that? 

24 Q. Of course they do. 

25 MR. ROSENBLATT: Objection, Your Honor. 
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Objection, Your Honor. 

MR. SMITH: Smoking — he asked the question. 

THE COURT: Yes, I know, but he's not 
supposed to ask questions. 

You can't testify as an answer. 

MR. SMITH: Your Honor, can I tell him what I 
think? Because he asked me. 

THE COURT: No, you can't. 

MR. SMITH: Because I'd like to. 

THE COURT: There are things I'd like to say, 

too. 

Q. Okay, Doctor, all right. That's an 
admission, agreed? 

A. Yes. 

Q. Unequivocal, agreed? 

A. Yes. But there have been scientists in other 
companies that in the company documents have 
acknowledged this relationship, but where it's never 
acknowledged publicly. So I'm pleased that you're 
indicating a scientist from Brown & Williamson 
testified in court that smoking causes lung cancer. 

Q. So your statement that you're not aware of 
any company in court or out of court having ever 
admitted that smoking caused disease, you now know that 
is true as to Brown & Williamson? 


1 A. Well, I would like to be able to include the 

2 attorneys of the company. 

3 MR. SMITH: Your Honor, if he keeps saying 

4 that, I'm going to need to make a statement, because he 

5 can't include the attorneys. 

6 THE COURT: Well, I know that. We're talking 

7 about the company representatives other than the legal. 

8 And if that's what you're referring to, that's one 

9 thing; if you're just talking about the legal staff, 

10 that's an entirely different matter. 

11 BY MR. SMITH: 

12 Q. Doctor, one of your problems with Philip 

13 Morris' Web site was that it didn't say what Philip 

14 Morris believed, correct? 

15 A. That's correct. 

16 Q. Would you feel better if a company said they 

17 believed that people who choose to smoke are accepting 

18 significant health risks and, in the most simply and 

19 commonly understood sense, smoking is the cause of 

20 certain diseases, would you feel better if the company 

21 said that's what they believed? 

22 A. Yes, I would. 

23 Q. Well, that's exactly what the Brown & 

24 Williamson Web site says. And that's a good thing, 

25 isn't it? 


1 

A. 

Yes . 

2 

Q. 

Sir? 

3 

A. 

Yes, it is. 

4 


THE COURT: I don't know if they can read it 
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5 MR. SMITH: It may be easier, can I pass it? 

6 It's hard to read. 

7 THE COURT: You can read it out loud. 

8 MR. SMITH: I just did, but I'll do it again. 

9 It's on the Web site. 

10 Q. Let me show you. Doctor, I want to make sure 

11 you're seeing this, it's under "Hot topics, smoking and 

12 health issues," it says, "Smoking and disease" and I 

13 pulled it out where hopefully people could read it. 

14 "Brown & Williamson believes that people who 

15 choose to smoke are accepting significant health risks, 

16 and that in the most simply and commonly understood 

17 sense, smoking is the cause of certain diseases." 

18 That's a move in the right direction, isn't 

19 it? 

20 A. Yes. But I again wonder why the the 

21 qualifier "in the most commonly used sense." Why don't 

22 they just say they believe that there is the 

23 relationship and not put in the qualifier? 

24 Q. You'd rather have someone say it like 

25 Dr. Boyse said it to this jury from that witness chair, 

1 wouldn't you? 

2 A. Yes, but without qualifiers. 

3 Q. What if — what about this one: We accept 

4 that the best judgment on all the evidence is that 

5 smoking causes lung cancer? Is that clean enough for 

6 you? 

7 A. Yes, that's a good, direct statement. 

8 Q. Doctor, are you aware that what I just read 

9 is on a transcript of a question and answer session 

10 with the CEO of Brown & Williamson, Nick Brookes, and 

11 that's what he said? 

12 A. No, I had not seen that. 

13 Q. Let me show it to you before I put it up. 

14 MR. ROSENBLATT: Objection, Your Honor. I 

15 need a very quick sidebar. 

16 THE COURT: We need a time frame, don't we? 

17 MR. ROSENBLATT: Yes. It's more fundamental. 

18 (Proceedings were had at sidebar) 

19 BY MR. SMITH: 

20 Q. I'll just keep this short. Doctor. 

21 It would be a statement that would meet your 

22 standard, meet that prerequisite of starting an open 

23 dialogue, for the CEO of Brown & Williamson to say: 

24 The best judgment on all the evidence is that smoking 

25 causes lung cancer? 

1 A. Yes, that would be. 

2 Q. So we're in your door now to starting a 

3 dialogue, if that's true? 

4 A. Yes. 

5 Q. Doctor, it's correct that your direct 

6 experience with tobacco companies goes back to 1977 to 

7 '81 when you were Surgeon General? 

8 A. That's correct. 

9 Q. And you actually have no direct knowledge of 

10 Brown & Williamson's specific activities for the last 

11 five years, let's say? 

12 A. Not specifically, no. 

13 Q. And to the extent there have been corporate 

14 changes in attitude and behavior and direction at Brown 

15 & Williamson, you're not the person who would have 
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16 firsthand knowledge of that? 

17 A. No. 

18 Q. You also said. Doctor, that as far as you 

19 were aware, no company had made public the ingredients 

20 in their products, correct? 

21 A. Well, that's not quite what I said. I said 

22 none of them have specifically indicated what additives 

23 are included in a specific cigarette. 

24 Q. So what you would want — 

25 A. And include that in consumer information by 
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1 labeling on the cigarette package. 

2 Q. Well, what you would like then is a list for 

3 each product of the additives other than tobacco, 

4 correct? 

5 A. That's correct. 

6 MR. SMITH: Stanley, I only have one copy of 

7 this. But I'll let you look at it. I'll show it to 

8 him. 

9 BY MR. SMITH: 

10 Q. What you would be talking about. Doctor — 

11 this is for Carlton 100 — would be a list that 

12 specified exactly what all the ingredients in the 

13 product was, correct? Something like that? 

14 A. Yes. But I'd like to know something about 

15 the amounts as well. 

16 Q. Now, let me just ask you. Doctor, are you 

17 aware that the full list of the ingredients for every 

18 brand and style of cigarette for Brown & Williamson is 

19 listed on its Web site? 

20 A. I have heard that it's on the Web site, but 

21 I'm talking about consumer information on the package, 

22 on the cigarette package. 

23 Q. I understand that. And it's not the package. 

24 I agree with that. But it's a step in the right 

25 direction — 
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1 A. Yes, indeed. 

2 Q. — to put every ingredient of every brand 

3 and style, where any member of the public can get it, 

4 correct? 

5 A. Yes. Well, every member of the public can't 

6 get it through the Web site. 

7 Q. That's right. 

8 A. Particularly a lot of low-income people who 

9 are smokers. They don't have access to the Web site. 

10 So unless it's on the package, they're not going to 

11 know. 

12 Q. Right. And you know, the package is pretty 

13 small, and sometimes there's a list, a fairly long 

14 list, but what is on every package of Brown & 

15 Williamson cigarettes is an 800 number; are you aware 

16 of that? 

17 A. Yes. 

18 Q. Are you aware that the 800 people will tell 

19 anyone who calls exactly what's in their product? 

20 A. Well, I hadn't checked, but I'm aware of the 

21 800 number. 

22 Q. That would be a good thing, wouldn't it? 

23 A. It would be better if it were labeled on the 

24 package. 

25 Q. I know that, but we haven't gotten to where 
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you want us to be, but we're moving along? 

A. Well, took a lot of pressure and 21 years of 
asking. 

Q. It's a good thing now? 

A. It's better. 

Q. Thank you. 

MR. SMITH: Excuse me. Judge, I said "Thank 
you." I didn't mean it. 

THE COURT: I do like polite lawyers, but — 
BY MR. SMITH: 


Q. Now, you mentioned you'd also like to know 
quantities, right? 

A. Right. 

Q. There's a tension when you talk about that, 
because when you talk about the quantity of a flavoring 
or something, you can get into trade secrets of how you 
flavor your product; isn't that right? 

A. You can. 

Q. And so you could understand why Philip Morris 
might not want to tell exactly how much and what kind 
of menthol they put in Kool, right? 

A. But I weigh that against the public's health. 
And when I have to weigh trade secrets against the 
public's health, I always come down on the side of the 
public's health. 


1 Q. And Brown & Williamson agrees with that, and 

2 there's a way to deal with that, isn't there? And the 

3 way to deal with that is to list, for every ingredient 

4 in your cigarettes, in any cigarette, for every 

5 ingredient, to put the maximum amount that you would 

6 ever put in there; that would help, wouldn't it? 

7 A. Well, it would help, but it's not quite the 

8 way one would go about this. 

9 Q. But it's a good thing that Brown & 

10 Williamson, on its Web site and available through its 

11 800 number, has information on every ingredient and, in 

12 every cigarette, and the maximum amount it would ever 

13 be in any product, that's a good thing to do, isn't it? 

14 A. Well, it's better. It's not quite where I 

15 would go, but — 

16 Q. Doctor, you said you had some awareness of 

17 Philip Morris' activities in youth smoking prevention, 

18 correct? 

19 A. That's correct. 

20 Q. Do you have any personal knowledge of Brown & 

21 Williamson's activities in that area? 

22 A. No, I've not been familiar with their 

23 activities. 

24 Q. And that information may very well be 

25 available on the Web site and elsewhere, but you just 


1 haven't looked for it? 

2 A. That's correct. 

3 Q. So you're not in a position to criticize the 

4 things that Brown & Williamson is doing in that regard? 

5 A. No, I'm not. 

6 Q. You indicated that there should be a 

7 connection between your corporate official who deals 

8 with youth prevention programs and the marketing 

9 department. Did I understand that correctly? 

10 A. Well, I think if you're serious about 

11 reducing youth smoking, that that ought to be reflected 
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12 in marketing or lack thereof. 

13 Q. And what you're saying is that every ad, 

14 every ad campaign, anything that's going to go out 

15 should have to be pre-approved and vetoed, if that's 

16 what they want to do, but should go through this youth 

17 prevention department, correct? 

18 A. Well, going through is not necessarily, you 

19 know, a process that really determines whether this is 

20 an appropriate message or not. 

21 Q. But if — 

22 A. I'd like to know who has the authority. 

23 Q. Right. But if there is indeed interaction, 

24 an approval process for advertisements by this youth 

25 prevention department, if that is indeed happening at 
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1 Brown & Williamson, it would be a good thing, in your 

2 estimation? 

3 A. Well, it would be, if it were happening. And 

4 if there were authority assigned to those who are 

5 concerned about youth marketing. But to some extent, 

6 it's an oxymoron to talk about youth marketing. If 

7 you're marketing to youth, you're trying to attract 

8 them. 

9 Q. I said youth prevention. 

10 Do you know what tobacco-specific 

11 nitrosamines are? 

12 A. Yes. 

13 Q. It would be a good thing to market a product 

14 that had flue-cured tobacco in it that was 99 percent 

15 free of tobacco-specific nitrosamines, wouldn't it? 

16 A. Well, that would be an improvement. But that 

17 isn't the whole story about carcinogenesis and tobacco. 

18 Q. Absolutely not. 

19 A. Not by a long shot. 

20 Q. But you've got to do what you can. And 

21 that's one thing, if you could do it, you ought to try 

22 to do it? 

23 A. Well, that's an area of research. 

24 Q. Well, are you aware that Brown & Williamson 

25 will begin to market a product this summer that is 
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1 flue-cured tobacco, of which is 99 percent to be 

2 specific nitrosamine-free? 

3 A. No, I'm not aware of that. But I don't know, 

4 you know, whether there are any field trials that tell 

5 us much about that. 

6 Q. Have you ever heard of an outfit called STAR 

7 Tobacco? 

8 A. Not sure that I have. 

9 Q. One of the criticisms made, perhaps by you 

10 and others in the public health community, is that 

11 information on all of the carcinogens in tobacco smoke 

12 has not been made public and available by the tobacco 

13 companies, correct? 

14 A. Yes, that's correct. 

15 Q. So, again, it would be a good thing and a 

16 move in the right direction to publish a full list, 

17 based on government information, of all carcinogens, 

18 either human or animal, that are found in tobacco 

19 smoke, that would be a good thing for a tobacco company 

20 to do, wouldn't it? 

21 A. Yes, that would be. 

22 Q. And are you aware that that is indeed on 
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23 Brown & Williamson's Web site? 

24 A. No. I have not seen it. 

25 Q. It would also be a good thing, would it not. 
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Doctor, to tell your customers that if they want to 
avoid health risks, they should quit smoking, that 
would be a good thing? 

A. Well, it would be in the public health — in 
the interest of the public's health, yes. 

Q. And are you aware that that's what Brown & 
Williamson tells its customers or any smoker who goes 
to its Web site? 

A. I have not seen that. 

Q. It would be a good thing if it was on there? 

A. Yes. 

Q. Would it be a good thing. Doctor, if a 
tobacco company gave a list of tips to its customers 
who wanted to quit, on how to quit? 

A. Yes, that would be a good thing to do, but it 
might also be a good idea if they sent them to an 
agency that had a program for doing that. 

Q. Right. And the way you would do that on a 
Web site would be through links, wouldn't it? 

A. That's correct. 

Q. And it would be a good thing if, after you 
gave advice to your customers who wanted to quit on how 
to do it, that you said: You can also check for other 
organizations' approaches to quitting smoking on the 
Internet. You may find something that seems just right 
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for you. Here are a few for you to check out. 

And then it goes on, American Cancer Society, 
American Heart Association, Agency for Health Care 
Policy and Research, American Lung Association, 

National Cancer Institute, CDC, et cetera. 

It would be a good thing, wouldn't it? 

A. Yes. I still come back to the qualifier that 
not everyone who smokes has access to the Web site. 

Q. Right. And so for those people, they could 
call Brown & Williamson and say, "I want to quit," and 
get that information? 

A. That's correct. 

Q. And that's a good thing, too? 

A. Yes. 

Q. And it's in the public health interest? 

A. Right. 

Q. Doctor, another criticism that has been 
levelled perhaps by you and others in the public health 
community over the years is that tobacco companies 
don't tell people the real degree of risk there is in 
smoking. Do you agree with that? 

A. Yes. That's not alone have they not told; in 
the past, as this jury found, they have been 
misleading. 

Q. And they should change that behavior? 


1 A. Well, I hope they would. 

2 Q. And they should tell people what the risk 

3 really is, correct? 

4 A. They should. 

5 Q. And one way to do that — let me just ask you 

6 this: Would it be a good thing — by the way, the 

7 Surgeon General's Reports over the years have put out 
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8 tables that actually state the numerical Increase in 

9 risk, correct? 

10 A. That's correct. 

11 Q. And it would be a good thing if tobacco 

12 companies were to get that information out so it's 

13 widely known. Would you agree with that? 

14 A. Yes, that's right. 

15 Q. And so It would be a good thing — and by the 

16 way, are these a couple of examples of the charts that 

17 have appeared in Surgeon General's Reports over the 

18 years? 

19 A. Yes, these are. 

20 Q. And, Doctor, Brown & Williamson has put these 

21 and many other similar charts from Surgeon General's 

22 Reports on their Web site, easy to find — 

23 MR. ROSENBLATT: Objection, Your Honor. The 

24 witness says he hasn't looked at the Web site. Do this 

25 through another witness. 

1 THE COURT: Yes. I think you're going to 

2 have to. 

3 BY MR. SMITH: 

4 Q. Doctor, would it be a good thing if Brown & 

5 Williamson has put these charts that show the actual 

6 risk, as calculated by the Surgeon General, on their 

7 Web site? 

8 A. Yes. 

9 MR. SMITH: Doctor, thank you very much for 

10 your time. 

11 THE COURT: Anyone else on the defense side? 

12 MR. REILLY: Your Honor, we're all going to 

13 have cross-examination. 

14 THE COURT: All three of you? 

15 MR. MARKS: Yes, Your Honor. 

16 THE COURT: There's three more. Okay. 

17 (A discussion was held off the record.) 

18 THE COURT: What we're discussing, folks, is 

19 the time. It looks to me like we might be going until 

20 pretty close to 6:00 or something like that, unless you 

21 all have a real objection to that. 

22 Anybody seriously object? 

23 I would like very much to finish up with the 

24 doctor and get him out. He's got a plane to catch and 

25 other things to do. It's been a long day for him, and 


1 I know he might be getting tired. That's up to him 

2 basically. 

3 MR. ROSENBLATT: I know I promised you that 

4 you'd be out of here. 

5 THE WITNESS: I'm deferential to the jury, if 

6 the jury is up to it, but I don't want to press them. 

7 THE COURT: No, they're up to it. The 

8 question is whether you're up to it. I think you 

9 haven't voiced any real objection. So, let's try it. 

10 Okay. 

11 Go ahead, sir. 

12 CROSS-EXAMINATION 

13 BY MR. JOHNSON: 

14 Q. Good afternoon. Doctor. I need to ask you a 

15 few questions about RJ Reynolds. 

16 I'm a little confused by your answers to 

17 Mr. Smith. Have you, in preparation for your testimony 

18 here today, reviewed more Web sites than just the 
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19 

Philip 

Morris Web site? 


20 

A. 

No, I have not. 


21 

Q. 

So you have not reviewed the RJ 

Reynolds Web 

22 

site? 



23 

A. 

That's correct. 


24 

Q. 

So your testimony this morning 

about the 

25 

public 

positions of the tobacco companies 

, as reflected 
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1 in their Web sites, has been given without any benefit 

2 of having looked at the RJ Reynolds Web site; is that 

3 correct? 

4 A. That's correct. 

5 Q. If RJ Reynolds, on its Web site, disclosed by 

6 brand the ingredients in its cigarettes, by brand, in 

7 the same method that food manufacturers disclose the 

8 ingredients in their food products, that wouid be a 

9 good thing, isn't it? 

10 A. Well, it would be a step forward. 

11 Q. It would also be a good thing, as I believe 

12 you've told other counsel, that if Reynolds tells 

13 smokers that quitting is the best way to cut their 

14 risks, that, too, would be a good thing? 

15 A. Yes. That would be a step forward. 

16 Q. And if Reynolds', as others do, Web site 

17 contains links to organizations such as Dr. Koop's 

18 organizations, to help them quit smoking, that would be 

19 a good thing? 

20 A. That would be a good thing. But, again, I'm 

21 still concerned about those who don't have access to 

22 Web sites. 

23 Q. Yes, sir, and I believe Mr. Smith has gone 

24 over that with you. 

25 Doctor, when you were Surgeon General, 
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1 Reynolds, specifically, took the position that 

2 causation of disease by cigarettes hadn't been proven, 

3 and that there was a debate about causation. Would 

4 that be a fair statement? 

5 A. Yes, that's a fair statement. 

6 Q. And that was a position that they put out in 

7 the public, is that correct, back in your day? 

8 A. Yes. Quite vigorously I might say. 

9 Q. And if they stopped doing that, and told 

10 smokers that they should rely on the Surgeon General 

11 and the public health community in their conclusions, 

12 that smoking does in fact cause disease and that they 

13 should make their decisions about smoking on what 

14 people such as you say, that would be a substantial 

15 change from where they were before? 

16 A. Yes, it would. 

17 Q. Doctor, we talked about dialogue between the 

18 tobacco companies and people such as yourself and the 

19 public health community. And I want to ask you if you 

20 are aware that Reynolds' scientists have participated 

21 in NCI conferences, with regard to the FTC test method 

22 and the like, as a step in that communications process? 

23 A. Yes, I've been aware of that. 

24 Q. And you are also aware that Reynolds' 

25 scientists have participated in meetings with the 

124 

1 Canadian government on cigarette modification and 

2 toxicity reduction? 

3 A. Yes, I'm aware of that. 
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4 Q. You're also aware that Reynolds' scientists 

5 have met with the Centers for Disease Control to talk 

6 about the design and the science behind Reynolds' 

7 Eclipse cigarettes? 

8 A. Yes, yes. 

9 Q. And you're also aware that Dr. Don Debethizy 

10 gave a presentation to the National Academy of Sciences 

11 Institute of Medicine on the science underlying the 

12 Eclipse cigarette? 

13 A. Yes, I'm aware of that. You mean the 

14 recently formed committee of the National Academy of 

15 Sciences? 

16 Q. Yes, sir. 

17 A. Yes, I'm aware of his presentation. 

18 Q. Doctor, you gave some opinions this morning 

19 about the positions that companies have taken in 

20 litigation. You're not here to tell the jury that 

21 you're aware of all the times that Reynolds has been 

22 sued and the positions that it's taken in every case 

23 that it's ever litigated? 

24 A. No, I wouldn't be in a position to say that. 

25 Q. You're not aware, for example, what positions 

1 that Reynolds may have taken, for example, in Memphis, 

2 Tennessee, in a case I tried last year from January to 

3 May as to what caused the plaintiffs' lung cancer? 

4 A. No, I'm not aware of that testimony. 

5 MR. JOHNSON: That's all I have. Your Honor. 

6 THE COURT: Who's next? 

7 CROSS-EXAMINATION 

8 BY MR. MARKS: 

9 Q. Good afternoon. Doctor. My name is Aaron 

10 Marks, and I represent Liggett in this phase of the 

11 trial. 

12 Doctor, you testified this morning that one 

13 company, my client, Liggett, has publicly and 

14 unconditionally acknowledged and admitted without any 

15 qualification the health hazards of smoking and that 

16 smoking causes lung cancer, emphysema and other 

17 diseases; is that correct? 

18 A. That's correct. 

19 Q. And that unconditional and unqualified 

20 statement by Liggett, you consider that a good thing, 

21 don't you? 

22 A. Yes, very much so. 

23 Q. And, Doctor, you are aware, are you not, that 

24 Mr. LeBow, the chief executive of Liggett's parent 

25 company, has testified in this courtroom and elsewhere 

1 about the hazardous effects of smoking? 

2 A. Yes, I'm aware of that. 

3 Q. And you consider that a good thing also, 

4 don't you? 

5 A. Very good. 

6 Q. Doctor, you are aware that at the same time 

7 that Liggett acknowledged the fact that smoking causes 

8 disease, Liggett also publicly acknowledged, again, in 

9 an unconditional fashion, that smoking is addictive? 

10 A. Yes, yes, I'm very well aware of that. 

11 Q. And you consider that to be a helpful and 

12 positive change? 

13 A. Very. 

14 Q. And you're aware that Mr. LeBow, again. 
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15 

testified in this cou 

16 

country 

that smoking 

17 

A. 

Yes, I am. 

18 

Q. 

Doctor, can 

19 

A. 

Yes, I can. 

20 

Q. 

Doctor, thi 

21 

Liggett 

sells today. 

22 

has, as 

you can see. 

23 

smoking 

is addictive. 

24 

this warning on its c 

25 

A. 

Yes. Yes, 

1 

Q. 

Do you cons 

2 

A. 

Very, very ; 

3 

Q. 

Doctor, you 


4 FDA regulation. Doctor, are you aware that Liggett has 

5 submitted itself to the regulation of the FDA? 

6 A. Yes, I'm aware of that. 

7 Q. And that Liggett has adopted several of the 

8 FDA's proposed rules? 

9 A. Yes. 

10 Q. Do you consider that to be a positive change? 

11 A. Yes, a very positive change. 

12 Q. Doctor, are you aware that today Liggett in 

13 fact does no brand advertising — no billboards, no 

14 magazine ads, no direct mail to consumers? 

15 A. Well, I was not certain of that, but I think 

16 that's a good development. 

17 Q. If that were the case, that would be a good 

18 thing, too, wouldn't it? 

19 A. Yes. 

20 Q. Doctor, you testified today, and there's been 

21 some adjustment to that, that none of the tobacco 

22 companies have disclosed their ingredients on a 

23 brand-by-brand basis. You're aware that Liggett 

24 provided its ingredients on each of its brands to the 

25 Massachusetts Department of Public Health? 
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A. Yes. I think I indicated that there was one 
exception. 

Q. And that exception was Liggett? 

A. That's correct. 

Q. You mentioned this afternoon that you would 
also want to know the quantities of ingredients? 

A. That's correct. 

Q. You're aware, are you not, that besides just 
providing on a brand-by-brand basis the identification 
of the types of ingredients and the names of the 
ingredients that Liggett puts in its cigarettes, these 
ingredients were also listed by Liggett in order of 
weight? 

A. That's correct. 

Q. And given to the Massachusetts Department of 
Public Health? 

A. That's correct. 

Q. And that was also a good thing? 

A. Very good. 

Q. Doctor, are you aware that Liggett provided 
the same exact information that it provided to the 
Massachusetts Department of Public Health, that it 
provided the same information to the CDC? 

A. Yes, I'm aware of that. 

Q. And that's also a positive change? 


127 


128 


http://legacy.library.ucsf.edu/tiel/rkrip5aQ0/pdtndustrydocuments.ucsf.edu/docs/hlhd0001 



129 


1 A. Yes. 

2 Q. Getting back to Massachusetts for a second. 

3 Doctor, are you aware that Mr. LeBow went to 

4 Massachusetts and testified in favor of a law to be 

5 passed in Massachusetts requiring this sort of 

6 ingredient disclosure? 

7 A. Well, I remember the passage of the law. I 

8 didn't recall that he had testified. 

9 Q. Assuming Mr. LeBow testified in favor of that 


10 

law, would you believe that that is a 

positive 

activity 

11 

by a tobacco company executive in favor of the 

public 

12 

health? 




13 

A. 

Very much so. 



14 

Q. 

Doctor, when Mr. Smith was 

questioning you 

15 

before. 

you had mentioned that you would also 

like to 

16 

see ingredient information given to consumers? 


17 

A. 

That's correct. 



18 

Q. 

Doctor, can you see this? 



19 

A. 

I think I can read it, yes. 



20 

Q. 

Doctor, are you aware today 

that Liggett 

21 

places 

on each of the cartons that it 

sells the 

22 

ingredients of its cigarettes? Were 

you aware 

of that? 

23 

A. 

Yes. 



24 

Q. 

And that's the sort of information that you 

25 

were talking about before? 




1 

A. 

Yes . 



2 

Q. 

As far 

as being given directly 

to consumers? 

3 

A. 

That's 

correct. 


4 

Q. 

And you 

consider this to be a 

positive 

5 

change? 




6 

A. 

Yes, a 

very positive change. 


7 

Q. 

Doctor, 

this morning when you 

testified that 


8 it was your opinion that all of the tobacco companies 

9 have not meaningfully changed their conduct, did you 

10 intend for that opinion to apply equally to Liggett? 

11 A. No, I think I tried to differentiate that 

12 there was one company that was not included in that 

13 group. If I omitted to make that specification, I'm 

14 sorry. But I would have intended to. 

15 Q. Not offended. 

16 So it's your opinion that Liggett has made 

17 meaningful changes? 

18 A. Yes, indeed. 

19 Q. And, Doctor, it's your opinion, is it not, 

20 that with respect to some of the changes that have gone 

21 on with respect to the other companies, that Liggett 

22 pioneered those changes? 

23 A. Yes, I would say that it really took on a 

24 leadership role in blazing a trail to openness and 

25 disclosure. 


1 

2 
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MR. MARKS: That's all I have. Thank you. 

Doctor. 

THE COURT: Mr. Reilly. 

CROSS-EXAMINATION 


BY MR. REILLY: 


Q. 

A. 

Q. 

Company. 


Good afternoon. Dr. Richmond. 

Good afternoon. 

When you're last, you're short. 

Doctor, I represent Lorillard Tobacco 

You have not had any contact with Lorillard 
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11 in the last ten years, have you? 

12 A. No, not really. 

13 Q. You're not aware of any false statements made 

14 by Lorillard regarding any tobacco issue in the last 

15 five years, are you? 

16 A. No, I can't say that I am. I think it, like 

17 other of the companies, you know, did not acknowledge 

18 the incorrectness of their positions and some of the 

19 misleading information that it had purveyed in the 

20 past. 

21 Q. From years gone by? 

22 A. Yes, that's correct. 

23 Q. Doctor, you talked about positions on 

24 causation. Have you been provided with the deposition 

25 of Lorillard's current chief executive officer, Marty 

132 

1 Orlowsky, that was taken in this case in the last two 

2 weeks? 

3 A. No, I have not been. 

4 Q. If he testified in his deposition 11 days ago 

5 that Lorillard's position today is that we accept and 

6 agree with the public health authority's definition 

7 that cigarette smoking causes serious diseases, as lung 

8 cancer and other diseases, and that smokers have — are 

9 more likely to develop such diseases than nonsmokers, 

10 is that an accurate statement? 

11 A. Yes, that's an accurate statement. And I 

12 think if he embraces that, I think that is the first I 

13 had heard of an executive stating that openly and 

14 completely, other than from the Liggett firm and 

15 Mr. LeBow. 

16 Q. If he also, in the same deposition, testified 

17 on behalf of Lorillard, as its chief executive officer, 

18 that "We agree with the public health authorities and 

19 the Surgeon General that smoking causes disease," that 

20 would be an important and significant step on the part 

21 of Lorillard, wouldn't it? 

22 A. It would be an important and significant 

23 first step. 

24 Q. Doctor, in his direct examination, 

25 Mr. Rosenblatt asked you about youth marketing? 

133 

1 A. Yes. 

2 Q. Do you recall that? And he asked you whether 

3 or not the companies had ever provided you with their 

4 marketing research on young people, do you recall that? 

5 A. Yes. 

6 Q. Do you know whether or not there's a Web site 

7 for each and every one of these manufacturers that 

8 provides all prior documents that relate to that topic 

9 that were generated by those companies? 

10 A. Well, all of the documents that were 

11 discovered, I think, as the process of litigation, or 

12 the processes of litigation are available. But we 

13 don't know about the documents that have not been 

14 discovered. And also documents that were very 

15 important to youth marketing, which may have been 

16 conducted on a contract basis. 

17 Q. Doctor, under order of law, each of these 

18 companies, which each company obeyed, each of these 

19 companies created a Web site and joined together in the 

20 creation of a repository for every document on — that 

21 related in any way to marketing by any one of these 
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22 companies, whether it was to youth, adults, anybody in 

23 the United States, right? 

24 MR. ROSENBLATT: Objection. Under order of 

25 law? 


1 MR. REILLY: Under order of court, 

2 absolutely. 

3 MR. ROSENBLATT: Pursuant to a settlement. 

4 THE COURT: Are you referring to Minnesota? 

5 I don't know what you're referring to, so we better 

6 talk about it. 

7 (Proceedings were had at sidebar) 

8 BY MR. REILLY: 

9 Q. Doctor, to ask the question again, were you 

10 familiar with the fact that under court order, under 

11 order of law, each one of these manufacturers produced 

12 all those documents regarding all of their marketing 

13 activities for decades, and made it available both on 

14 Web sites and in a repository in Minnesota, for you or 

15 anybody else to access at any time? 

16 A. Yes, I'm aware of that discovery. But as I 

17 say, I doubt that it included marketing research that 

18 was done on contract and which didn't reside in the 

19 files of the companies. 

20 Q. Doctor, have you accessed those Web sites? 

21 A. I have accessed some. That's where I 

22 recovered some of the documents that Claude Teague, one 

23 of the scientists at RJ Reynolds, where he laid out a 

24 long-term strategy of marketing to young people. 

25 Q. You had no problem accessing the document. 
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right? 

A. That's correct, right; but that was not a 
contractual document, that was an in-house document. 

I'm differentiating that there's a whole set of data 
that the tobacco firms have had access to on a contract 
basis, which never resided in their files. 

Q. Doctor, have you ever accessed Lorillard's 
Web site? 

A. No, I have not. 

Q. Do you know what's on it? 

A. No, I don't. 

Q. Doctor, have you ever accessed Lorillard's 
youth smoking prevention Web site? 

A. No, I have not. 

Q. Do you know anything about Lorillard's Youth 
Smoking Prevention Program? 

A. No, I don't. 

Q. Doctor, have you ever heard of an 
organization called Youth Intelligence? 

A. No. 

Q. Have you ever heard of the United States 
Government Office of National Drug Control and Policy? 

A. Oh yes. 

Q. What's the — is one of the functions of that 
government agency to try to prevent young people from 


1 engaging in substance abuse? 

2 A. Substance abuse broadly, yes. 

3 Q. Do you know whether or not they contracted 

4 with Youth Intelligence to provide them with expertise 

5 in how to effectively engage in that conduct? 

6 A. No, I don't know about that particular 
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contract or that organization. 

Q. Doctor, have you ever seen Lorillard's 
programs designed to help educate parents — 

A. No. 

Q. You may be over 80, but you're very fast. 

The answer is "No," right? 

A. The answer is no. 

Q. Doctor, you talked about advertising, did you 

know that Lorillard reduced its advertising budget from 
1988 to 1989 by more than 50 percent? 

A. No, I was not aware of that. That's in 
contrast to some other companies that seem to have 
increased their advertising. 

Q. Doctor, you talked about ingredients. Are 
you familiar with the ingredient testing that was 
performed by Lorillard on all of its ingredients in 
cigarettes, and published for all scientists to read? 

A. No. I'd like to have that publication. I 
don't have it. 


1 Q. Doctor, are you familiar with the 

2 publications Food and Chemical Toxology, Inhalation 

3 Toxicology and Toxicology? 


4 

A. 

Are those journals? 

5 

Q. 

Yes . 

6 

A. 

Yes . 

7 

Q. 

Do you take them? 

8 

A. 

Well, I don't read them all, no 

9 

10 

11 

Q. 

I'll give you the cites later. 
No other questions. Your Honor. 
THE COURT: All right. Redired 


12 REDIRECT EXAMINATION 

13 BY MR. ROSENBLATT: 

14 Q. The magazine. Dr. Richmond — and I'm going 

15 to go quickly, and hopefully we'll be out of here 

16 before 5:00. 

17 The magazine that was discussed with you with 

18 the goody two shoes ad. Glamour magazine, this month, 

19 2000, this is hot off the presses. 

20 Now, in this magazine there's this two-page 

21 ad for Marlboro this month. 

22 A. I can't see it well. 

23 Q. Here, of course, is the Virginia Slims ad 

24 that Mr. Webb was discussing with you, "Find your 

25 voice, never let the goody two shoes get you down." 
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Now, you've been a pediatrician for some 60 
years, and you've dealt with children and adolescents. 
And your CV, you've done like 240 articles on children 
and adolescents. 

A. That's correct. 

Q. And some books? 

A. That's correct. 

Q. And your interpretation, your interpretation 
of this is that this is, whatever, "You've come a long 
way. Baby," whatever the demographics show about age 
42, your interpretation of this is that it's an appeal 
to girls, not mature women? 

A. That's correct. And particularly, in that 

magazine, with that cover, I think it's very revealing, 
to say the least. 

Q. Now, if a young girl looks at this ad, and 
obviously the model in this ad is not a kid, she's, I 
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18 don't know, certainly over 21, maybe over 31, the model 

19 in this ad is very attractive. And if a young girl 

20 looks at this ad and wants to be like this model or 

21 wants to look like this model, what impact, if any, 

22 will that have on a decision to smoke? 

23 A. I think it would be very seductive. 

24 Q. Now, I notice that when Mr. Webb was 

25 questioning you about this ad, he never asked you about 
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1 the goody two shoes, who might — whether it's 42, or 

2 whatever the demographics are, the goody two shoes, 

3 you've already explained what that means. 

4 Now, in this very same magazine there's a 

5 full-page ad for Camel, and it talks about — 

6 MR. JOHNSON: Objection, Your Honor, I've had 

7 no opportunity to cross — this was well beyond the 

8 scope. I've had no opportunity to cross on this. 

9 THE COURT: We haven't seen this one or 

10 talked about this one. I know it's there, but it 

11 wasn't brought up. And I think it's outside the scope. 

12 You're on redirect. 

13 MR. ROSENBLATT: I thought the whole magazine 

14 was within the scope. 

15 MR. ROSENBLATT: I intend to show this ad. 

16 You object? 

17 MR. REID: Sure. 

18 THE COURT: Sorry, that's the way the rules 

19 are. 

20 BY MR. ROSENBLATT: 

21 Q. Well, this is a Philip Morris ad for 

22 Parliament. It's a Philip Morris product. And it's 

23 two pages. Parliament, just like Marlboro, now has a 

24 menthol brand. 

25 Now, clear this up for us, based on your 
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1 experience. A kid, boy or girl, sees the three 

2 commercials that were shown to you: Don't smoke. You 

3 know, it's not a smart decision to smoke. And then 

4 goes through magazines and sees all these ads. Which 

5 is the most powerful, or does it depend? 

6 MR. WEBB: Your Honor, I'm going to object on 

7 speculation and lack of qualifications, based on his 

8 qualifications. 

9 THE COURT: Overruled. 

10 BY MR. ROSENBLATT: 

11 Q. The kid is obviously getting cross messages: 

12 Don't smoke, and very attractive models advertising for 

13 cigarettes. Which is the more powerful message? 

14 A. And it's the same thing that's happening 

15 within the firm. They have a youth division or 

16 whatever they're calling it, but on the other hand, 

17 they're engaged in marketing these products as 

18 extensively as they do. 

19 You can't have it both ways. You either 

20 believe in discouraging smoking and getting those 

21 messages such as they make an effort to do in the 

22 videos, and you stop marketing, if you're really 

23 sincere about having an antismoking effort for young 

24 people. 

25 So what I'm suggesting, in answer to your 
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1 question, is that those are very seductive, they're 

2 enduring. Youngsters can go back and look at them 
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3 repetitively. And I think they're very powerful 

4 messages. I don't think the industry would spend the 

5 dollars that they spend for them if they didn't have 

6 good marketing data to indicate that they're effective. 

7 Q. When you were Surgeon General of the United 

8 States, what was your budget to fight the advertising 

9 and promotion of the tobacco companies? 

10 A. We had a total of $10 million for education 

11 for the entire nation while the industry was spending 

12 two billion. 

13 Q. $2 billion versus $10 million? 

14 A. Versus ten million. 

15 Q. Now, in terms of some of the Web sites that 

16 Mr. — I'm not going to take the time to put them back 

17 up. In terms of a couple of the Web sites that 

18 Mr. Webb discussed with you, and where Philip Morris 

19 absolutely acknowledges that there is an overwhelming 

20 medical and scientific consensus that cigarette smoking 

21 causes lung cancer, heart disease, emphysema and other 

22 serious diseases in smokers, based on your knowledge in 

23 this field, how long has Philip Morris known that, that 

24 there was this universal medical and scientific 

25 consensus? 
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MR. WEBB: Your Honor, objection, lack of 
foundation. 

THE COURT: Overruled. 

A. Well, they certainly, in the late '50s, were 
aware of the growing evidence. And by the time of the 
first Surgeon General's Report, they had their own 
information from documents that have been obtained in 
the discovery process, internal documents, indicating 
that they had full knowledge of the health effects of 
cigarette smoking. 

So this goes back to the late '50s and early 
'60s, that their scientists were well aware of these 
hazards. 

Q. And it took them until 1997 or 1998 to 
finally say there's this consensus? 

A. About 36 years too late. 

Q. But better late than never, correct? 

A. Yes. If other things go along with it. 

Q. The other Web site that Mr. Webb discussed 
with you on the subject of addiction, and I'm quoting, 
"Millions of smokers have," in terms of quitting, 
"Millions of smokers have succeeded, though, most 
without outside assistance." 

When you were being cross examined in this 
trial in the earlier phases, weren't those precisely 


1 the points that were made in questioning you, 50 

2 million quitters, and most of them quit without 

3 assistance? 

4 A. That's right. That's what I referred to 

5 earlier when the suggestion was made that it was easy 

6 to quit, because so many people had done it. 

7 Q. Are you aware of any statistics as to the 

8 number of teenagers who actually hook into the Web 

9 sites of Philip Morris and the other tobacco companies? 

10 A. No, I don't know those data, no. 

11 Q. Does such data exist, as far as you know? In 

12 other words, if someone was trying to find out how many 

13 teenagers hook into the Web sites and how many 
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14 teenagers hook into the Web sites of the public health 

15 organizations, are you aware of the existence of such 

16 data? 

17 A. I don't know those, that those data are 

18 available. 

19 Q. When Mr. Smith was telling you about what 

20 Sharon Boyse testified in this case on the general 

21 subject of causation, have you ever seen an admission 

22 by a tobacco company that cigarette smoking causes 

23 disease in individuals where they have ever admitted 

24 publicly that cigarette smoking, and cigarette smoking 

25 alone, is the cause of that particular person's lung 
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cancer or heart disease? Have you ever seen that 
admission? 

MR. JOHNSON: Objection, lack of foundation. 

THE COURT: Overruled. If he's seen it. 

A. I have not seen such an admission. 

BY MR. ROSENBLATT: 

Q. And, as a matter of fact, you know, by virtue 
of your testimony in this case in Phase II, that in 
this courtroom the tactics and strategy of the tobacco 
companies was to blame — 

MR. REILLY: Objection, Your Honor. 

THE COURT: Wait, let's get a question first. 
Hold off on your answer. 

BY MR. ROSENBLATT: 

Q. You saw firsthand, in terms of your 
cross-examination, that the tactics and defense of the 
tobacco companies in this case was not the 100 years of 
collective smoking of these class representatives, but 
it was either wood dust, it was BAC or it was a scar 
cancer, three explanations unconnected to cigarette 
smoking; is that correct? 

MR. REILLY: Objection. 

MR. UPSHAW: Objection. Don't answer. 

MR. REILLY: Can we have a sidebar. Your 

Honor? 
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THE COURT: No, I don't think it's necessary. 
Sustain the objection. 

MR. ROSENBLATT: That's all I have. 

THE COURT: Thank you. Doctor. Appreciate 

it. 

Watch your step as you step down. 

All right, folks we'll be back here tomorrow 

morning. 

MR. WEBB: Your Honor, can we have a brief 
sidebar on scheduling? 

(Discussion off the record.) 

THE COURT: Okay, folks, we know that this is 
a holiday weekend, and most of you would like to take 
advantage of the three days, so they've agreed, they 
have, the lawyers, that we'll take Friday off. 

I don't know if that's going to hurt anybody, 
make you happy or not. 

I thought you'd be jumping with joy. 

In any event, it's the only time that some of 
the out-of-towners have a chance to get back to their 
families. So it's a problem. 

So I've always accommodated them on that, 
because it's hard enough being here all the time and 
being away from home. So I do understand that. So 
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25 we'll work on that and it will give you an extended 
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weekend holiday. 

Tomorrow you come in — we're going to meet a 
little early, the lawyers and I, so we can hopefully 
avoid cutting in on your time tomorrow, you be here at 
the usual time 9:15, 9:30. We'll see if we can get our 

work done at that time. Okay, folks. 

(The jurors exited the courtroom.) 

THE COURT: All right, we'll be in recess 
until tomorrow. We'll meet you here at 9:00. 

(Court was adjourned at 4:45 p.m.) 
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